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After the commencement of disbarment 
proceedings against an attorney, if the 
charges of professional misconduct are such 
gs to involve liability to a criminal prosecu- 
tion, this fact will not entitle the respondent 
toa suspension of proceedings until he has 
had an opportunity of a jury trial upon such 
charges. This conclusion was reached by the 
New York Court of Appeals, in the recent 
ease of Rochester Bar Association v. Dorthy, 
after an examination of the American and 
English authorities. The rule is very well 
illustrated in England by the case of 
Stephens v. Hill, 10 Mees. & W. 28, where 
Lord Abinger wrote the opinion. The Su- 
preme Court of the United States, in Hz 
parte Wall, 107 U. S. 265, made a most 
exhaustive examination of the question. In 
that case a member of the Florida bar, dur- 
ingaterm of the United States Court, as- 
sisted a mob in taking from the jail a pris- 
oner who was about to be tried, and hanging 
him to a tree in the court house yard. Upon 
due complaint, the United States district 
judge ordered Wall to show cause why his 
name should not be stricken from the roll of 
attorneys. After a hearing in the proceed- 
ing, which included the taking of evidence, 
the name of Wall was stricken from the roll 
of attorneys. The point was taken for the 
defendant that he was not acting in his 
character as an attorney when he committed 
the act complained of. The court, however, 
held (Justice Field dissenting) that the 
character of the act was such as to denote a 
gross want of fealty to the law and repudia- 
tion of legal government. 

Judge Field placed his dissenting opinion 
upon the ground that, ‘‘to disbar an attorney 
for an indictable offense not connected with 
his professional conduct, before trial and 
conviction, is also to inflict an additional 
Wrong upon him. It is to give the moral 
weight of the court’s judgment against him 
Upon the trial on an indictment for that of- 
fense,”’ 

The learned dissenting. judge was evi- 
dently of opinion that the act complained of 





did not concern the .defendant in his profes- 
sional relations to court or client, while his 
associates entertained the contrary view. 
The majority opinion distinctly recognized 
the rule that where an attorney commits an 
indictable offense in a transaction not in- 
volving his character as an attorney, and 
does not admit the charge, the court will not 
strike his name from the roll until he has 
been regularly indicted and convicted. It 
also restated principles that are very familiar, 
to the effect that the proceeding to disbar is 
not criminal, and is not intended for punish- 
ment, but to protect the court from the offi- 
cial ministration of persons unfit to practice 
as attorneys therein; that such a proceeding 
is not an invasion of the constitutional pro- 
vision that no person shall be deprived of 
life, liberty or property without due process 
of law, but that the proceeding itself, when 
instituted in proper cases, is due process of 
law. ; 





Though there are some authorities in the 
State courts which maintain that the presi- 
dent of a bank has no implied power to bind 
the bank by indorsement of commercial 
paper, arid that when the indorsement is by 
the president, if relied upon as transferring 
the title thereto, a special authority to in- 
dorse must be shown (Smith v. Lawson, 18 
W. Va. 212; Bank v. Hamlin, 14 Mass. 178; 
Gibson v. Goldthwaite, 11 Ala. 281), the 
United States Court of Appeals for the 
Eighth Circuit, in United States National 
Bank v. First National Bank, declared that 
the weight of reason and authority is in favor 
of the view that it is within the scope of the 
implied powers of the president of a bank to 
indorse negotiable paper in the ordinary 
transaction of the bank’s business, and that 
a special authority to that end need not be 
conferred by the board of directors. Such 
implied power is generally conceded to bank 
cashiers, and we know of no sufficient reason, 
says the court, why theimplied powers of the 
chief executive officer of a bank should be 
more limited in this respect than those of its 
cashier. Bank v. Smith, 23 C. C. A. 80, 77 
Fed. Rep. 129, 135; Fleckner v. Bank, 8 
Wheat. 338, 360; Wild v. Bank, 3 Mason, 505, 
Fed. Cas. No. 17, 646; Bank v. Perkins, 29 N. 
Y. 554, 569 ; Cooke v. Bank, 52N. Y. 96, 114, 
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115; Bank v. Wheeler, 21 Ind. 90; Mer- 
chants’ Bank v. State Bank, 10 Wall. 604, 
650. It can hardly be expected that a 
cashier of a bank will be in attendance at all 
occasions when it becomes necessary for the 
bank to indorse notes and bills, draw drafts 
and checks, certify checks, or issue certificates 
of deposit. Such transactions as these are 
of hourly occurrence in all banks located in 
large business centers, and the exigencies of 
business demand that the power to perform 
such acts should be vested in some other offi- 
cer as well as in the cashier. Our observation 
teaches us that such power is very generally 
exercised by bank presidents; and in ordi- 
nary transactions no layman, we think, would 
hesitate to accept negotiable paper which had 
passed through a bank, because it was in- 
dorsed by the president, rather than by the 
cashier. In its practical operation the rule 
that a bank president has no implied power 
to indorse commercial paper for and in be- 
half of his bank would seriously interfere 
with the transaction of business, and put the 
public to great inconvenience, while it would 
have not marked tendency to prevent fraud 
or breaches of trust on the part of bank offi- 
cers. The public interest requires that the 
same presumptions should attend an indorse- 
ment made by the president of a bank which 
exist in favor of an indorsement made by a 
cashier, and that banksshould be held bound 
by the acts of that nature when done by 
either of such officers in the ordinary course 
of business. 

Aside from these considerations, we think 
that it has been settled, so far as the federal 
courts are concerned, by the decision in Peo- 
ple’s Bank v. National Bank, 101 U. S. 181, 
that the president of a national bank, by vir- 
tue of his office, does possess the power to 
bind his bank by a contract of indorsement 
or guaranty, made in the ‘usual course of 
business. It washeld in that case, where the 
vice-president of a national bank, contem- 
poraneously with a sale of certain notes to 
another bank, guaranteed their payment, that 
the latter bank could rightfully presume, 
without inquiry, that the vice-president had 
authority to execute the guaranty. And the 
same doctrine has been approved by some of 
the State courts. Thomas v. Bank (Neb.), 
58 N. W. Rep. 943; Palmer v. Bank, 78 Ill. 
380 ; Thomp. Comm. Law of Corp., par. 4621. 











NOTES OF RECENT DECISIONS. 





Tax Sates—ReEpDEMPTION — RETROACTIVE 
Law—Vestep Ricuts.—Pol. Code Califor. 
nia, § 3817, which provided that where real 
estate had been sold for delinquent taxes, and 
the State had become the purchaser, and had 
not disposed of it, redemption might be made 
by paying the amount of the tax due, with in- 
terest at 7 per cent. per annum, subsequent 
taxes, costs, and a penalty of 25 per cent., 
was amended by Act March 28, 1895 (St. 
1895, p. 309), in terms made retroactive, re- 
quiring the redemptioner to pay a penalty of 
10 per cent. if redeemed within six months, 
20 per cent. if redeemed within one year, etc., 
increasing the penalty by 20 per cent. each 
year till the fifth and subsequent years, the 
maximum penalty being 100 percent. It was 
held by the Supreme Court of California, in 
Teralto Land & Water Co. v. Shaffer, 48 Pac. 
Rep. 613, that, as applied to sales prior to its 
passage, the act is unconstitutional, as dis- 
turbing vested rights, since to the right to 
redeem it adds new conditions, more onerous 
than those which existed when such sales 
were made. 





CriminaL Law—HomicipE—SELF-DEFENSE 
—Iminent Dancer.—In State v. Country- 
man, 48 Pac. Rep. 137, the Supreme Court 
of Kansas has decided that a man has no 
right to repel a ‘‘charivari’’ party by the use 
of deadly weapons on the principle that al- 
though one may defend himself and his fam- 
ily with such weapons from a felonious 48- 
sault, if necessary to protect them from such 
assault, and may also defend his habitation 
from a like assault by the use of like wea- 
pons, if necessary to preserve it from de- 
struction or serious injury, he has no right to 
resist with such weapons an attack upon his 
person, family, or habitation which is not 
felonious,—i. e., an assault not made under 
such circumstances, and with such meals, 
and under such appearances as to justify 4 
belief in imminent danger of great bodily 
harm to the person, or destruction or serious 
injury to the habitation—such as the attack 
of sucha party. This lays down a stricter rule 
than that announced by the Supreme Court 
of Michigan in Patten v. People, 18 Mich. 
314 (1869), under similar circumstances, 
where the defendant, fearing that his mother 
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might be seriously injured by fright caused 
by the noise, went out of the house with an 
axe in his hand, hit one of the party a blow 
with the axe, which resulted in his death. 
The court held, per Christiancy, J.: ‘‘There 
was evidence—and the statement of the pris- 
oner made in the trial must for this purpose be 
treated as such—from which the jury might 
have found (as supposed in part of the charge 
given by the court below) that the defend- 
ant took the axe from the house for the pur- 
pose of self-defense, and stepped out of the 
door for the purpose of inducing the rioters 
toleave, or of dispersing them; and that as 
he stepped out, the crowd cried out, ‘Kill 
him, dam him, kill him,’ and that rushing 
toward him, some one or more of them hit 
him with a gun or club or other weapon. If 
this hypothesis should be found to be true, 
instead of the charge given by the court, the 
jury should, I think, have been told substan- 
tially that the defendant was excusable for 
acting according to the surrounding circum- 
stances as they appeared to him; and if, from 
these circumstances, he believed there was 
imminent danger of death or great bodily 
harm to himself or any member of his fam- 
ily, then, if he already tried every other rea- 
sonable means which would, under the cir- 
cumstances, naturally occur to an honest and 
humane man, to ward off the danger or repel 
the attack, he might resort to such forcible 
means, even with a dangerous weapon, as he 
believed to be necessary for protection ; and 
if such means resulted in the death of any of 
the supposed assailants, the homicide would 
be excusable.’ 





Coxrtict or Laws — Suits 1x Foreign 
Covrrs—Insunction.—The Court of Appeals 
of Maryland in Miller v. Gittings, 37 Atl. 
Rep. 372, hold that where the transactions 
out of which an alleged debt arose occurred 
in Maryland, and are within the statute pro- 
hibiting gambling, and both parties are citi- 
zens and residents of that State, a court of 
equity of Maryland will restrain the creditor 
from proceeding against the debtor in another 
State to which the creditor has resorted to 
evade the Maryland laws prohibiting impris- 
onment for debt, where the foreign court 
must, through imperfect methods of proof, 
ascertain the statute on which the debtor re- 
lies to avoid the transactions, and where 











there must be difficulty and expense in ob- 
taining evidence. The court after citing and 
reviewing Keyser v. Rice, 47 Md. 203; Call 
v. Cunningham, 133 U. S. 107; Dinsmore v. 
Nevesheimer, 32 Hun, 204; Talleyrand v. 
Boulanger, 3 Ves. 447; Liverpool Marine 
Credit Co. v. Hunter, 3 Ch. App. 486; Don 
v. Lippman, 5 Clark & F. 8; Claflin v. Ham- 
lin, 62 How. Pr. 284, says: 

The authorities show that equity will enjoin suits 
in other States where there is fraud, oppression, vex- 
ation, injustice, or unconscientious advantage; and 
most especially where there is an attempt to evade or 
defeat the operation of the laws of the State where 
both parties to the suit reside. The transactions in 
this case all occurred in the city of Baltimore. The 
parties to this controversy are all citizens and resi- 
dents of that city. The evidence would naturally be 
there, and readily obtainable; and courts are estab- 
lished there with jurisdiction competent to determine 
the rights of the parties according to the law of Mary- 
land, of which they have judicial knowledge. The 
complainant is subjected to prosecution before a tri 
bunal in another State, which must ascertain the law 
through imperfect methods of proof; where there 
must be much difficulty and expense in obtaining the 
evidence of the witnesses; and where the legal proc- 
esses have features of severity and harshness from 
which citizens of Maryland are protected by the con- 
stitution of the State. Ever since the adoption of the 
constitution of 1851, arrest of the person has been for- 
bidden in the prosecution of civil actions. The capias, 
both as mesne and final process, has been unknown. 
Collectien of a debt, cannot be coerced either by im- 
prisonmeént, or threats of imprisonment. In the 
present case the complainant was arrested, and pre- 
sented with the alternative of going to prison or giv- 
ing bail, which bound him at all times to ‘render 
himself amenable to any mandate which may be is- 
sued toenforce a final judgment against him in the 
action.” It is believed that no one would seriously 
contend that such a proceeding would be lawful in 
Maryland. When this cause of action arose, Miller 
and Wilson well knew that by the constitution Git- 
tings was protected from any such invasion of his | 
liberty as a mode of enforcing the payment of what 
was alleged to be due from him. And yet they de- 
liberately violated his constitutionally guarantied 
right of personal liberty. A court of law has not ad- 
equate power to relieve him from this imposition. If 
redress is to be afforded, it must come from a court of 
equity. This court has solemnly decided that a statute 
for the protection of the property of a citizen of the 
State shall not be violated by another citizen through 
the instrumentality of a suit in another State. When 
the statute says that the citizen’s property shall be 
unmolested, no other citizen shall disobey the laws, 
even beyond the bounds of the State. But here the 
sacred right of personal libeity is violated in con- 
tempt and defiance of the constitution. The person 
of a citizen is seized as a portion of the proceeding 
for litigating a civil liability. The complainant below 
has every title to relief which has been established in 
the adjudicated cases. All the transactions arise 
from, and are parts of, gambling contracts made be- 
tween citizens of this State. In Bushby v. Munday, 5 
Madd. 297, a contract of this kind was made in En- 
gland, and the court of chancery prohibited the prose- 
cution of asuit on it in Scotland, although the com- 
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plainant was a resident of Scotland, and had real 
estate there. A gambling contract was void in Scot- 
land as well as in England; but, as the court had bet- 
ter means of determining both the law and the facts 
of the case than the Scotch court, it thought that jus- 
tice required that it ought to try the case, and enjoin 
the suit in Scotland. In Portarlington v. Soulby, 3 
Mylne & K. 104, Lord Brougham enjoined a suit in 
Ireland on agambling contract in England. It is not 
questioned that by the law of New York Miller and 
Wilson could sue Gittings in the State of New York. 
The question in the cases where equity has inter- 
vened has not been whether the plaintiffs at law had 
aright tosue at law, but whether there were not 
equitable circumstances which ought to prevent the 
exercise of such a legal right. If they had no right to 
sue according to the course of the local law, there 
would have been no necessity for equitable relief. 
The suit here is not only brought on a contract made 
in a gambling transaction, but, although the bonds 
and stock were delivered to Gittings with the express 
intention and expectation that he should hypothecate 
them, it is alleged that he bad wrongfully hypothe- 
cated them without the knowledge and consent of 
Miller and Wilson, and on this allegation an order bas 
been obtained for Gittings’ arrest. In the long line 
of cases on this subject, beginning at Lord Hard- 
wicke’s decision in Mackintosh v. Ogilvie, cited in 4 
Term R. 198, and coming down to the present time, it 
has been uniformly held that a suitor shall not, by 
impleading a fellow citizen or fellow subject in the 
court of a foreign country, deprive him of a right or 
benefit given to him by the laws of their own country. 
When they owe a duty to each other, this duty must 
be observed both abroad and at home. And on this 
footing courts of equity exert their jurisdiction to 
give the relief which cannot be obtained in a court of 
law. The further prosecution of the suits in New 
York ought to be enjoined, and the controversy ought 
to be determined by the court granting the injunction 
which has power to do full and complete justice be- 
tween the parties. Ifthe suits should be continued 
against Allen alone, and result in a judgment against 
him, it could be enforced against the partnership 
property, and would thus affect the interest of Git- 
tings in the partnership effects as fully as if the judg- 
ment had been rendered against him. Johnston vy. 
Mathews, 32 Md. 368; Folsom v. Fertilizer, etc. Co. 
(Oct. Term, 1896), 36 Atl. Rep. 446. 





TaxaTIon — TAXABLE PRopeRTY — WATER 
Power.—In Union Water Power Co. v. City 
of Auburn, 37 Atl. Rep. 331, it was held 
that water, as an element, is not property, 
any more than air; but when used, its poten- 
tial power becomes actual, by operating 
upon real property, thereby giving it value, 
and that value is the basis for the purposes 
of taxation; that the plaintiff’s dam and the 
land upon which its stands, within the city 
of Auburn—the established place of business 
of the plaintiff corporation being in the city 
of Lewiston, and where the power from the 
dam is applied—may be properly taxed in 
Auburn ata reasonable valuation, exclusive 
of the water power created thereby. Such 








water power is potential, and not taxable, ex. 
cept indirectly, in the valuation of mills with 
which it is used. The court said in part: 

The first case brought to our notice is Boston Mfg, 
Co. v. Newton (1839), 22 Pick. 22; the facts of which 
were precisely like the facts in the case at bar in all 
material particulars. The plaintiff owned a dam 
across Charles river, one-half in Newton and the 
other half in Waltham. The mills were wholly in 
Waltham. Newton assessed one-half the dam and 
one-half the water power. The tax was paid under 
protest, and suit brought to recover it back as an un- 
lawful assessment upon the water power. Mr. B. R, 
Curtis was of counsel for the plaintiffs, and Mr, 
Rufus Choate counsel for the defendants. The opin- 
ion of the court was by Chief Justice Shaw, and the 
court says: ‘*Water power for mill purposes is nota 
distinct subject of taxation. It is a capacity of land 
for a certain mode of improvement, which cannot be 
taxed independently of the land. 

“But the objection to this mode of taxation is not 
the only or the principal objection to the tax in ques- 
tion. The court are of opinion that the water power 
had been annexed to the mills; that it went to en- 
hance the value of the mills, and could only be taxed 
together with the mills, as contributing to increase 
their value. As the mills were wholly situated in 
Waltham, and were taxable there, they were not lia- 
ble to be taxed in Newton.”? That doctrine has been 
recognized in Massachusetts ever since. 

In Lowell v. Commissioners, 6 Allen, 131, a corpora 
tion owned certain canals, with appurtenances, where- 
by it was enabled to furnish certain mills, owned by its 
stockholders, water for power. For nine months in 
the year it had a surplus of water for sale to other 
takers, and the court held that the canals were as- 
sessed in the valuation of the mills to the proportion 
of the power furnished to them, and that their value 
for retaining the surplus of water, if any, might be 
directly assessed to the corporation, but does not au- 
thorize the assessment of water power per se. In 
this State, very likely, the canals would be assessed 
wholly to the owner, and the power included in the 
assessment of the mills only. 

In Pingree v. Commissioners, 102 Mass. 76, it was 
held that adam and structures were taxable inde- 
pendent of the water power which they had created. 
The court says: ‘They are capable of being esti- 
mated by a reasonable valuation, not dependent upon 
nor including the worth of the water power with 
which they are connected.” It explains Lowell ¥ 
Commissioners, supra, by saying: ‘““Ihere was n0 
diversity of right or jurisdiction in that case, which 
made it necessary to determine whether the canals 
and land adjoining them could be taxed to the mill 
owners as water power against a conflicting inter 
est.”’ 

Fall River v. County Comrs., 125 Mass. 567, holds 
that right of flowage is an easement in land that cal 
not be taxed independently, and the court say thatit 
forms part of the water power which is taxed in con 
nection with the mills, as enhancing their value. 

Water Co. v. Lynn, 147 Mass. 31, 16 N. E. Rep. 74% 
holds that one who owns the right to maintain a dam 
and sluiceways upon the land of another, and is ii 
the enjoyment thereof, may be deemed as in posses 
sion of real estate for the purposes of taxation, and 
that the soil may properly be taxed to him. This is 
the doctrine of Paris v. Water Co., 85 Me. 380, 27 Atl. 
Rep. 143. 

Lowell v. Commissioners, 152 Mass. 381, 25 NE 
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Rep. 469, holds that land enhanced by the ownership 
and use of the water power appurtenant thereto may 
be so taxed, notwithstanding existing statutes. 

The plaintiff’s dam and the land upon which it 
stands, within the city of Auburn, may be properly 
there taxed at a reasonable valuation, exclusive of the 
water power created thereby. That is potential, and 
not taxable, except indirectly, in the valuation of 
mills with which it is used. The doctrine held in 
Paris v. Water Co., supra, is analogous. 

We are aware that a different doctrine prevails in 
New Hampshire, but do not think it so well comports 
with our State polity, and would give so just and 
equal basis for taxation as the one we are constrained 
to adopt. Cocheco Co. v. Strafford, 51 N. H. 455; 
Manufacturing Co. v. Gilford, 64 N. H. 337, 10 Atl. 
Rep. 849; Amoskeag Manufg. Co. v. Town of Con- 
eord, 66 N. H. 562, 34 Atl. Rep. 241. 





Fottowinc Trust Funps — THEFT FROM 
Bank—Equity.—It is decided by the Su- 
preme Court of Nebraska in Nebraska Nat. 
Bank v. Johnson, that a plaintiff, in order to 
recover the proceeds of property stolen by 
the defendant, is not required to prove the 
guilt of the latter beyond a reasonable doubt. 
It is sufficient if he establish the allegations 
of his petition by a preponderance of the evi- 
dence that equity will, as against a servant 
charged with the care of the offices of the 
plaintiff, «a banking corporation, and the 
preservation of the property therein, declare 
a trust in favor of the latter with respect to 
the proceeds of money stolen from it by the 
former while in the discharge of his said 
duty, and that conventional relation of 
trustee and cestui que trust or other fiduciary 
relation is not essential to the jurisdiction of 
a court of equity to declare and enforce a 
trust with respect to the property stolen from 
the beneficialowner. The court says in part: 

The first proposition argued on this appeal is that, 
inasmuch as plaintiff’s right of action depends upon 
the alleged criminal conversion by the defendant, the 
same degree of proof is required in order to establish 
the commission of such act as would be necessary to 
sustain a conviction upon an indictment or informa- 
tion therefor. That the authorities bearing upon the 
subject are not altogether harmonious, we must 
confess, It is, for instance, said in 2 Greenl. Ev. § 
408, on the authority of Thuriell vy. Beaumont, 1 Bing. 
$39, that “where,” in an action on a policy of insur- 
ance, “the defense is that the property was willfully 
burned by the plaintiff himself, the crime must be as 
fully and satisfactorily proved to the jury as would 
Warrant them in finding him guilty on an indictment 
for the same offense.” It is, however, observed ina 
hote to the thirteenth edition of that work that the 
doctrine of the text above quoted, if supported by 
the case cited, has been very generally disapproved. 
There are, it is conceded, American cases which tend 


to support the contention of counsel, although op- 
posed tothe overwhelming weight of authority in 


terances on the subject. As illustrating the trend of 
judicial opinion upon the question may be cited 
Welch v. Jugenheimer, 56 Iowa, 11, 8 N. W. Rep. 678, 
in which it is said, referring to an earlier case in the 
same court: “A more careful examination of the 
books satisfies us that, whatever may be the rule in 
actions of slander or libel, where a crime is charged, 
and a justification is pleaded, the rule in Barton vy. 
Thompson, 46 Iowa, 30, is inconflict with the weight 
of authority, and cannot be sustained on principle, 
and is therefore overruled.” Andin Kane v. Insur- 
ance Co., 39 N. J. Law, 697, the court of errors and 
appeals, in reversing the judgment of the supreme 
court, declare that the decision in Thurtell vy. Beau- 
mont, supra, was made without much consideration, 
and has never received approval in the English courts. 
See, also, Monoghan v. Insurance Co., 53 Mich. 238, 18 
N. W. Rep. 797; Finley v. Widner (Mich.), 70 N. W. 
Rep. 483; Thoreson v. Insurance Co., 29 Minn. 107, 12 
N. W. Rep. 154; Express Co. vy. Jenkins, 73 Wis. 471, 
41 N. W. Rep. 957; 2 Whart. Ev. § 1246; Cooley, Torts, 
208. 








IS WHAT A JURY SEES EVIDENCE WHEN 
ORDERED OUT BY A COURT TO MAKE A 
VIEW OF PREMISES. 


Upon this subject there is a disagreement 
among the text book writers.' The question 
here to be discussed may be more correctly 
stated as follows: Is what a jury sees evi- 
dence in law which they are at liberty to con- 
sider in connection with the testimony in a 
case, or is it simply explanatory of evidence. 
In other words must a jury rely and decide 
upon the testimony and not what they may 
see when ‘‘making a view.’’ At the outset 
it may be best in order to properly distinguish 
the cases, to separate the different kinds of 
juries and viewers. There are, under the 
statutes of different States, fence viewers, 
and road viewers, drainage juries, insanity 
juries, coroners’ juries, and there are boards 
in the nature of juries, such as condemnation 
and right of way commissioners. What such 
juries see is undoubtedly evidence and in 
many cases is about all the evidence they 
have; but their functions must not be con- 
founded with those ofa regular nisi prius 
jury. 

Views by Juries at Common Law.—The 
viewing of places by juries is a procedure as 
1 Dr. Wharton, a recognized authority, seems to 
maintain the view that what the jury sees is evidence. 
He callsit “primary evidence,” but he does not argue 
the question and his citations are all criminal cases. 
Wharton on Evidence, § 346; Wharton on Criminal 
Law, § 3160. Judge Seymour D. Thompson in his 


work on Trials holds that what the jury sees is evi- 
dence, and he calls the contrary theory the “nonsense 





this country, and this is particularly true of recent ut- 





of reason.” Thompson on Trials, § 7. 
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old as jurisprudence.” Long afterwards, in 
1705, the whole matter of views by juries was 
reduced to a system by statutes,? and juries 
were permitted to view ‘‘lands or places in 
question in order to their better understand- 
ing the evidence that will be given upon the 
trial of such issues.’’ It remained for an 
Iowa court to correctly interpret the com- 
mon law, as we shall hereafter see. So here 
we begin with the common law and the stat- 
ute of 1705 in affirmance of the common law, 
that the view is not for the purposes of evi- 
dence, but toa ‘‘better understanding the 
evidence.’’ The question was early raised in 
a collateral way in Kansas. There a jury 
was sent out to make a view. The prisoner, 
charged with a felony, did not go along with 
the jury, but made no objection. The pris- 
oner insisted that the court erred in permit- 
ting the jury to view the premises in his ab- 
sence, and cited the section of Wharton’s 
Crim. Law before referred to, and argued 
with great force that if what the jury saw was 
evidence, then the prisoner had not met ‘‘the 
witnesses face to face,’’ as he had a right, 
and had not been ‘‘personally present during 
the trial.’’ The supreme court overruled the 
point. As often happens with courts, the 
right conclusion was reached, but the wrong 
reason given. The court saw intuitively what 
was the proper thing to do, but its reasoning 
is weak and incoherent. The court had only 
to say, ‘‘What the jury saw was not evi- 
dence.”’ 

Modern History of the Doctrine.—The at- 
tack upon the principle itself began in 1869, 
in Iowa, and was decided by a divided court.® 
It has become the leading case, and has been 
followed until the doctrine of Dr. Wharton 
and Judge Thompson is now entirely over- 
thrown. It would seem at first thought that 
there should be many cases on the subject, 
but investigation shows not so very many. A 
majority of the States have not passed upon 
it one way or the other, but the reason is that® 
there have been so many restrictions thrown 
around view by jury that the procedure has 
in many States become obsolete. The cases 


2 Bacon’s Abridgment, Juries, H. 

3 Stat. 4 Anne. Chap. 16,§ 8; Stat.6 Geo. 4, Chap. 
50, § 23. 

4 State v. Adams, 20 Kan. 311. 

5 Close v. Samm, 27 Iowa, 503. 

6 As stated by Wait in his New York Practice, vol. 
8, p. 124. 














from seven States found in the reports in 
favor of the law here contended for’ will be 
separately considered. 

In Close v. Samm,° it was held by the 
Supreme Court of Iowa that the object of 
the statute which provides for the inspec. 
tion of the premises in certain cases by the 
jury, was to enable them the better to apply 
the testimony disclosed on the trial, and not 
to base their verdict in any degree upon such 
examination itself, or become silent witnesses 
as to facts in relation to which neither party 
has an opportunity to cross-examine. The 
court says: ‘‘This inspection by the jury 
was ordered under the revision, section 3061. 
‘Whenever, in the opinion of the court, it is 
proper for the jury to have a view of the real 
property which is the subject of controversy, 
or of the place in which any material fact oc- 
curred, it may order them to be conducted in 
a body, under the charge of an officer, to the 
place, which shall be shown to them by some 
person appointed by the court for that pur- 
pose ; while the jury are thus absent, no per- 
son other than the person so appointed shall 
speak to them on any subject connected with 
the trial.’ The question then arises as to the 
purpose and intent of this statute. It seems 
to us that it was to enable the jury, by the 
view of the premises or place, to better un- 
derstand and comprehend the testimony of 
the witnesses respecting the same; and 
thereby the more intelligently to apply the 
testimony to the issues on trial before them, 
and not to make them silent witnesses in the 
case, burdened with testimony unknown to 
both parties, and in respect to which no op 
portunity for cross-examination or correction 
of error, if any, could be afforded either 
party. If they are thus permitted to include 
their personal examination, how could a court 
ever properly set aside their verdict as being 
against the evidence, or even refuse to set it 
aside without knowing the facts ascertained 
by such personal examination by the jiry? 
It is a general rule, certainly, if not universal, 
that the jury must base their verdict upon the 


7 Close v. Samm, 27 Towa, 503; Heady v. Turnpike 
Co., 52 Ind.117; Wright v. Carpenter, 49 Cal. 601; 
Brakken v. Ry. Co.,29 Minn. 41; Washburn ¥- Ry: 
Co., 59 Wis. 364; Fox v. Ry. Co., 34 West Va. 4065 
Morrison vy. Ry. Co., 84 Iowa, 668; Columbus ¥- Bid 
lingmeier, 7 O. Cir. Ct. R. 136; Machader v. Williams 
(Ohio), 43 N. E. Rep. 324. 

8 27 Iowa, 503. 
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e evidence delivered to them inopen court, and 
Il be they may not take into consideration facts 
known to them personally, but outside of the 
the evidence produced before them in court. If 
* of a pafty would avail himself of the facts known 
pee- toa juror, he must have him sworn and ex- 
r hh amined as other witnesses.’’ 
i In the case of Heady v. Turnpike Co.°® 
‘ te it was held by the Supreme Court of 
mill Indiana that the impressions made upon 
oi the minds of jurors by the examins- 
arty tion of premises to which the jury has 
The been sent for such examination do not 
jury constitute a part of the evidence in the cause ; 
061. and, therefore, it was error to instruct the 
it is jury, on the trial of a proceeding to condemn 
real the right of way for a turnpike company, 
ersy, that, in determining the damages, the in- 
6 06° formation derived from the view had by the 
otis jury of the premises through which it was 
o the proposed to construct the road should be con- 
scale sidered as a part of the evidence. The court 
‘pure says: ‘‘The giving of the second instruction 
per is complained of. The portioncomplained of 
shall is as follows: ‘You must determine the 
with question of damages from the evidence before 
© the you, giving the same and each part thereof 
coms the weight you think it entitled to, and no 
y the more; as a part of the evidence in the case, 
re such information as you derived from the 
y of view you had of the premises through which 
a the road is proposed, and of the line of the 
y the said proposed road.’ We think the portion 
‘hem, of the instruction above set out cannot be 
n the sustained. In The Evansville, etc. R. R. Co. 
rp to v. Cochran, 10 Ind. 560, where a jury was 
10 Op sent to examine the premises, and the record 
sction contained nothing in relation to the impres- 
either sion produced upon the minds of the jury by 
clude theexamination, it was held thatthe evidence 
court was not allin the record, though the bill 
being of exceptions stated that it contained all; in 
set it other words, it was held that the impression 
ined made upon the minds of the jurors by such 
jury? examination constituted a part of the evidence 
ereil in the cause, and that is just what the jury 
on the Were told in the present case. The ruling in 
the above case was followed in several sub- 
enpike -Sequent cases. But in The Jeffersonville, 
1, 601; etc. R. R. Co. v. Bowen, 40 Ind. 545, the 
ve = above case was overruled. It results that the 
*. Bid: impression made upon the minds of the jurors 
illiams does not constitute a part of the evidence in 





9 52 Ind. 117. 








the cause and cannot be considered in render 
ing their verdict.’’ 
In the case of Wright v. Carpenter,” it was 
held by the Supreme Court of California that 
if on the trial of an issue in ejectment, as to 
whether the demanded premises were swamp 
‘or dry land on a certain date previous there- 
to, the jurors are sent by the court to view 
the premises in controversy, they cannot take 
into consideration the result of the examina- 
tion in determining the character of the land, 
as swamp or dry, but must render their ver- 
dict on the testimony of witnesses given on 
the stand, and use the inspection of the land 
only as means of enabling them to under- 
stand and apply the evidence. The court 
said that the instructions given by the lower 
court are erroneous in so far as they author- 
ized the jury to take into consideration the 
result of their own examination of the land, 
in determining its character as swamp and 
overflowed, or otherwise. In authorizing the 
court to send the jury to view the premises 
in litigation, it was not the purpose of the 
statute to convert the jurors into silent wit- 
nesses, acting on their own inspection of the 
land but only to enable them the more 
clearly to understand and apply the evidence. 
If the rale were otherwise, the jury might 
base its verdict wholly on its own inspection 
of the premises, regardless of an overwhelm- 
ing weight of evidence to the contrary, and 
the losing party would be without a remedy 
by motion for a new trial. It would be im- 
possible to determine how much weight was 
due to the inspection by the jury as con- 
trasted with the opposing evidence, or (treat- 
ing the inspection as in the nature of evi- 
dence) whether it was sufficient to raise a 
substantial conflict in the evidence. The 
cause would be determined not upon evi- 
dence given in court, to be discussed by 
counsel and considered by the court in de- 
ciding a motion for a new trial, but upon the 
opinions of the jurors founded on a personal 
inspection, the value or the accuracy of 
which there would be no method of ascertain- 
ing. The statute could not have intended to 
produce such results as these, in authorizing 
the jury to view the premises. In the case 
of Brakken v. Ry. Co.," it was held that 
where a view of the premises is allowed to 


10 49 Cal. 607. 








1 29 Minn. 41. 
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the jury, such view is not for the purpose of 
furnishing evidence upon which a verdict is 
found, but to enable the jury better to under- 
stand and apply the evidence given in court. 
It was therefore, error to instruct the jury 
that they might use their own examination 
and judgment, as well as the judgment of the 
witnesses, in estimating the damages. The 
court said: ‘‘The second branch of the case 
relates to questions of damages. At the re- 
quest of the plaintiff’s counsel, the jury were 
allowed to view the premises. The court in- 
structed the jury: ‘You, gentlemen of the 
jury, have examined the premises for the 
purpose of coming to an opinion. You are 
to use your own examination and judgment, 
of the witnesses, in estimating the damages. 
Some of you are, perhaps, as well qualified 
to determine that as some of the witnesses 
who have been called here.’ The defendant 
excepted to this instruction. In Chute v. 
State, 19 Minn. 271, 281, itis said: ‘The 
view is not allowed for the purpose of fur- 
nishing evidence upon which a verdict is to 
be found, but for the purpose of enabling the 
jury to better understand and apply the 
evidence which is given in court.’ The in- 
struction made the independent judgment of 
each juror, derived from the view, an element 
in arriving at the amount of the damages, 
without its being introduced into the case for 
the benefit of the others, or for the informa- 
tion of the parties litigant, and was clearly 
obnoxious to the objections pointed out in 
the case last cited.’’ 

In Washburn v. Ry. Co.,” decided 
by the Supreme Court of Wisconsin it 
was held that instructions from which 
the jury might reasonably have under- 
stood that they were to assess the compensa- 
tion according to their own knowledge, judg- 
ment, and good sense, aided by their view of 
the premises, and that they might do so with- 
out regard to the testimony or in opposition 
thereto, are held erroneous, citing with ap- 
proval the the case of Close v. Sammer, su- 
pra. " 

In the case of Fox v. Ry. Co.,# 
it was held by the Supreme Court of 

West Virginia that when the jury have 
been properly permitted to view the premises 
in dispute, it is not improper to refuse a re- 


12 69 Wis. 364. 
13 34 W. Va. 466. 

















quest which requires the court to instruct 
the jury that ‘‘they are not to take into con- 
sideration anything, or any impression they 
saw at the view of the premises, in determin- 
ing the rights of the parties to this suit.’’ Whe 
court said that ‘‘the object of such view must 
be to acquaint the jury with the situation of 
the premises, and the location of the prop- 
erty, so that they may better understand the 
evidence, and apply it to the local surround- 
ings of the case. To instruct them to disre- 
gard everything they saw, and every impres- 
sion they derived from the view, would be to 
mislead them, because it is apparent that the 
view would be absolutely useless, and would 
not conduce to a ‘just decision,’ if both sight 
and apprehension were to be closed against 
the results naturally to be derived from an 
inspection of the premises.’’ 

In the case of Morrison v. Ry. Co.,'* it was 
held by the Supreme Court of Iowa that where 
under Code, sec. 2790, providing that the 
court in its discretion may permit the jury to 
view ‘‘the place in which any material fact 
occurred,’’ the court allowed the jury to view 
the gate, an instruction that the only purpose 
of the examination was to aid the jury ‘‘in 
determining the issue, with the other evi- 
dence in the case, as to whether the material 
was defective,’’ was erroneous, as permitting 
the jury to give weight to their own observa- 
tion. 

In the case of City of Bidlingmeier,” 
the court among other things charged the 
jury as follows: ‘‘The question whether the 
grade was a reasonable one at the time it was 
fixed, is one which you must decide upon the 
evidence given in this case, and all the facts 
and circumstances detailed, including your 
personal examination of the property and 
street.’? This portion of the charge was duly 
excepted to by the city, which claims that the 
court erred in telling the jury that they might 
take into consideration in deciding the case 
what they had learned by a personal inspec 
tion of the property. It was held error for 
the court below to so charge. ‘‘We are 
aware,’’ says the court, ‘‘that a contrary view 
is expressed in Wharton on Evidence, Set. 
346, and in Thompson on Trials, Sec. 8%, 
but an examination of the authorities cited by 
those authors satisfies us that they are either 


14 84 Iowa, 663. 
1 70. C. C. Rep. 186. 
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not supported by the better reason, or are 
eases in which the jury make the view in the 
capacity of viewers. For the reasons, there- 
fore, that the judgment is contrary to the 
manifest weight of the evidence, and that the 
court erred in its charge to the jury on the 
subject of the view, the judgment will be re- 
yersed, with costs, and the cause be remanded 
for further proceedings according to law,’ 

In the case of Machader v. Williams,!* the Su- 
preme Court of Ohio held that the view by 
the jury of the property which is the subject 
of litigation, or of the place where a material 
fact occurred, which may be ordered in a civil 
action, under Section 5191, Rev. Stat., ig 
solely for the purpose of enabling them to ap- 
ply the evidence offered upon the trial. The 
court said: ‘*The subject of the effect to be 
given to the observations of juries upon view 
has evoked much apparent conflict of opinion. 
An extended collection of cases upon the sub- 
ject may be found in Thomp. Trials, Secs. 
875-902, inclusive, and that author’s conclu- 
sion is relied upon for a reversal of the judg- 
ment in this case. That conclusion is, how- 


ever, seriously discredited by the fact that the 
subjective effect of the author’s consideration 


of the cases was to lead him to deplore ‘the 
effect which is produced upon the law by the 
effort of trained minds to reduce its rules to 
scientific precision.’ A treatise upon the 
subject, written for the purpose of carrying 
that process of reduction yet further, might 
well show that cases apparently in conflict 
are not really so, because some are civil ac- 
tions and others proceedings to appropriate 
property in the exercise of the right of emi- 
nent domain, and because the conclusions 
of courts have been affected by a variety of 
statutory provisions. In this case the view of 
the property was ordered by the trial court 
pursuant to Section 5191, Rev. Stat. The 
terms of the statute leave it to the discretion 
of the trial judge whether the view shall be 
had or not. Such has been the uniform 
course of decisions. It is not to be supposed 
that the legislature intended that the observa- 
tions of juries upon the view should have pro- 
bative effect in determining the issues of fact 
joined between the parties, and yet leave to 
the judge discretion to prevent the taking of 
the view. It is the right of the party to have 
all competent evidence submitted to the con- 


6 43 N. K. Rep. 324. 





sideration of the jury. No reason appears 
for holding that the court erred in limiting 
the effect of a view which it might have pre- 
vented.’’ 

If what the jury sees is evidence, then it 
will be impossible to get the evidence into 
the record. This has been a perplexing 
question. In Omaha v. Walker,” the 
court says: ‘‘Where this is permitted it is 
difficult to review the judgment as being 
against the weight of evidence, because all 
the evidence before the jury—the view of the 
premises—cannot from the nature of the case 
be incorporated in the record.’’ This is 
logical, because, if what the jury sees is evi- 
dence, then a bill of exceptions, or a case- 
made, which contains all of the evidence, is 
impossible. This theory would either abolish 
appellate proceedings, or views by. jury, in 
such cases. The Supreme Court of Indiana 
experienced the same trouble,’ but after 
many years and much conflict the court was 
compelled to submit to what it considered the 
irresistible power of reason, and to overrule 
its former decision, and to say that although 
a view had been taken by the jury, still, if 
the bill of exceptions disclosed nothing which 
had taken place at the view, and contained 
the statement that it contained all the evi- 
dence, that the court would believe the re- 
cord and hold that it did in fact contain all 
of the evidence. There is another vexatious 
question; itis this: If what the jury sees 
is evidence, and if the judge does not accom- 
pany the jury, he does not get all the evi- 
dence, and is in no position to review, affirm 
or set aside their verdict. This is where the 
Supreme Court of Wisconsin fell down.” 
The Wisconsin case’ was one in equity. The 
verdict of a jury was therefore only advisory, 
and it was competent for the court to find 
the facts against the findings of the jury; 
but, the court says, ‘‘to do this the vourt 
must have all the evidence before it, and 
where the jury viewed the premises before 
rendering their verdict the court may order 
a new trial.’”” The weakness of this option 
is that the verdict was only ‘‘advisory,’’ and 
if the court did not wish to follow it he was 
not bound to. The court did not in this case 
want to follow it, and so he guessed that the 
jury had seen something, but he was not in- 


17 17 Neb. 482. 
18 Evansville v. Cochran, 10 Ind. 560. 
19 Fraederich v. Fliette, 25 N. W. Rep. 28. 
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formed that they had. The record says: 

‘*‘We cannot know to what extent the finding 
for the plaintiff on the above question is 

based upon what the jury saw.’’ Therefore, 

not knowing what the jury saw, the court 
imagined that the jury saw something, which 
‘something’? was evidence, and being evi- 
dence was very prejudicial, and hence the 
verdict should be set aside. Such logic is 
unaccountable, in view of the fact that the 
same court the year before had rendered the 
decision of Washburn v. Ry. Co.” in which 
the case of Close v. Samm was cited with 
approval. Where will such a doctrine lead 
us? If what the jury sees is evidence, then 
of course the judge must accompany the jur- 
ors. How can the judge pass on a motion 
for a new trial when he has not heard or seen 
all the evidence? Therefore the judge must 
accompany the jury in making the view, if 
what the jury sees is evidence, and a motion 
for a new trial is to be filed. 

What can the Prisoner do? Whose Evi- 
dence? — The criminal phase has no more 
sense to it than the civil phase. What sense 
is there in a prisoner going out with a jury to 
make a view? His attorney could not cross- 
examine the landscape, nor explain anything, 
and if the prisoner should go the judge ought 
to go. What right has the judge to be ab- 
sent from the prisoner while the jury is im- 
bibing ‘‘evidence’’? The prisoner may want 
to take some exceptions. And if what the 
jury sees is evidence, whose evidence is it? 
Is it testinony in chief, or in the nature of 
rebuttal? If it is evidence it must tend to 
prove something on one side or the other, 
and how isa party to find out if there be evi- 
dence, and how is he to find out whether it is 
pro or con, and how can he meet it with 
other evidence and thus get a fair trial? The 
State of Oregon seems to have answered the 
question.” 

To recapitulate, we assert that: Ist. 
What the jury sees on a view is not evi- 


20 Supra. 

21 State v. Ah Lee, 8 Oreg. 214. In that case 
the court gravely says: ‘*‘We consider the bet- 
ter doctrine to be, that the failure of he ac- 
cused to be present when the jury were making 
their view, is no ground oferror. Weare unable to 
see what good his presence would do, as he could 
neither ask nor answer any question, nor in any way 
interfere with the acts, observations, or conclusions 
of the jury. He would only have been a mute 


dence. 2d. The judge need not accompany 
the jury on a view. 3d. A prisoner on trial 
need not accompany the jury. 4th. What the 
jury sees need not go into a bill of exceptions. 
5th. A view is always a matter of discretion 
with the trial court. Views should not be 
permitted, except in cases where maps and 
plats are not sufficient to explain, and where 
the evidence is difficult to understand or to 
apply. And then the judge should caution 
the jury in advance. At the end of the trial 
the judge should instruct the jury, whether 
asked to or not, that what they see is not evi- 
dence, and that the view is to be disregarded 
by them, except so far as it enables them to 
better understand the evidence. 








ABUSE OF PROCESS—WHAT CONSTITUTES— 
BANKS AND BANKING—SET OFF. 


DOCTER v. RIEDEL. 
Supreme Court of Wisconsin, April 30, 1897. 


The holder of a judgment note, the maker of which 
he knows is solvent, may, without notice or demand, 
have judgment entered and execution levied without 
being liable to the maker for malicious abuse of 
process. . 


WINSLOW, J.: This is an action for the abuse 
of process. The complaint, after alleging the 
copartnership of the plaintiffs, and the corporate 
character of the defendant the German-Amer- 
ican Bank, alleges that on the 3lst of August, 
1895, the plaintiffs executed to the bank theif 
judgment note in the sum of $5,000, payable on 
demand, with interest. A copy of said note is at- 
tached, and a warrant of attorney authorizes any 
attorney in any court of record to appear in such 
court, ‘tin term time or vacation, at any time 
hereafter, and confess a judgment, without proc- 
ess, in favor of the holder of this note, for such 
amount as may appear to be unpaid thereon, to- 
gether with costs, and to waive and release all 
errors which may intervene in any such proceed- 
ings, and consent to immediate execution on said 
judgment.’’ The complaint further alleges that 
plaintiffs also executed to the bank a real estate 
mortgage as security for the payment of said note, 
and that they had on deposit in such bank on the 
11th of October, 1895, the sum of $850; that they 
were engaged in the business of merchant tailor- 
ing immediately adjoining the Plankinton House, 
in the city of Milwaukee, with a stock of goods of 
more than $13,000 in value, and that their total 
assets exceeded $43,000; that their liabilities, in- 
cluding the note, did not exceed $13,000; that 
they were perfectly solvent, and able to pay said 
note on demand, to the knowledge of defendants, 
and were doing a large and profitable business, 
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the commercial world was first-class, and their 
eredit good; that on the 11th of October, 1895, the 
defendant bank and the defendant Riedel con- 
spired together for the purpose of destroying 
plaintiffs’ credit and business, and without any 
demand or notice to plaintiffs, having first as- 
signed said note to the defendant Riedel, caused 
ajudgment to be entered in the circuit court for 
Milwaukee county on said note, and thereafter, 
about the hour of 10 o’clock in the evening of 
said day, caused an execution to be issued upon 
said judgment, and to be placed in the hands of 
the sheriff of Milkaukee county, who proceeded, 
about 11 o’clock P.M. of said night to forcibly 
break into the store of plaintiffs, through the door 
leading from the hotel waiting room, and then and 
there levied on the entire stock of the plaintiffs. 
The complaint further alleges that the note was 
assigned to defendant Riedel without considera- 
tion; that the levy was made at the unseasonable 
hour aforesaid without any notice to plaintiffs, 
and with the purpose of injuring their credit and 
reputation, and that they had been at all times 
ready and willing to pay said note upon demand; 
and that they did, immediately upon being noti- 
fied of said judgment and levy, pay the same to 
said defendants, and procured said levy to be re- 
leased and said judgment satisfied. All of said 
acts of defendants are alleged to have been done 
maliciously, and with the intent of injuring the 
plaintiffs’ credit and business reputation. The 
complaint further alleges that plaintiffs were put 
to great expense in obtaining the dissolution of 
said judgment and the release of said levy, and 
put to great inconvenience and expense, to their 
damage in the sum of $10,000. To this complaint 
a general demurrer was interposed, which was 
overruled, and the defendants appealed. The 
complaint charges, in brief, that the defendants, 
without previous demand, entered judgment upon 
ajudgment note at 10 0’clock at night, and im- 
mediately issued execution thereon, and broke 
into the plaintiffs’ store, and levied upon their 
stock of goods, with the malicious intent thereby 
to injure and destroy the plaintiffs’ business credit 
and reputation, and that the plaintiffs, on being 
informed of the seizure, immediately paid the 
judgment and procured release of the levy. 
Plainly, the complaint does not state a case of 
malicious prosecution of a civil action, because 
the action ended favorably to the present defend- 
ants; thus demonstrating that there was not only 
probable, but perfect, cause for bringing it. 
O’Brien v. Barry, 106 Mass. 300. Itis claimed, 
however, that « cause of action is stated for abuse 
of process. The authorities upon the question of 
what will constitute a cause of action for abuse of 
process ure certainly in a state of some confusion, 
and frequently this action seems to have been 
confounded with actions for malicious prosecu- 
tion, although they are essentially different ac- 
tions. The leading case on the subject, perhaps, 
is the case of Grainger v. Hill, 4 Bing. N. C. 212. 
Here the plaintiff was arrested at a time when he 








could not procure bail, and kept under arrest un- 
til he surrendered a ship’s register. The capias 
was a valid writ, regularly issued upona good 
cause of action, but it was used to effect an ul- 
terior and illegitimate purpose; and for that use 
there was held to be a remedy in tort, regardless 
of the question whether the original action was 
determined, or whether it was founded on proba- 
ble cause. So, where an execution is issued upon 
a judgment already paid, or for an excessive 
amount, and goods are levied upon, a remedy is 
given. In these and similar cases, as said by an 
eminent text writer, ‘it is enough that the proc- 
ess was willfully abused to accomplish some un- 
lawful purpose. *’Cooley, Torts (2d Ed.), pp. 220, 
221. This is probably the test, namely, whether 
the process has been used to accomplish some un- 
lawful end, or to compel the defendant to do some 
collateral thing which he could not legally be 
compelled to do. Johnson vy. Reed, 136 Mass. 
421. Applying this test to the case before us, we 
do not discover any cause of action stated. The 
process of the court has been used to collect a 
valid debt, and in precisely the manner that the 
plaintiffs here consented to its use by the judg- 
ment note. By this instrument the plaintiffs au- 
thorized its holder to enter judgment and issue 
execution at any time, and this is all that has been 
done. The defendants seem to have acted strictly 
within their right. The general rule is that, 
where one exercises a legal right, his undisclosed 
motives are immaterial. Phelps v. Nowlen, 72 
N. Y. 39; Raycroft v. Tayntor, 68 Vt. 219, 35 Atl. 
Rep. 43. We see no reason why the rule should 
not apply here. The defendants having collected 
their debt in a way which they were authorized 
to use, we cannot punish them for their secret 
motives. The plaintiffs had an open account at 
the bank, upon which there stood $850 to their 
credit, and they claim that this should have been 
applied upon the note. Whether the bank had a 
right to make such an application without con- 
sent may be doubtful, but, whetber it could do so 
or not, we see no reason for holding that it was 
obliged to doso. Order reversed and action re- 
manded, with directions to sustain the demurrer. 


Norre.—The decision of the court in the principal 
case is antagonized by Marshall, J., one of its mem- 
bers, who dissented in a very well reasoned and 
plausible opinion. The effect of the opinion of the 
court, as stated by him, is, that ifa person is in the 
mercantile business, and unquestionably solvent, to 
the knowledge of another to whom he is indebted on 
a judgment note, the circumstances being that such 
other knows he can obtain payment of such note on 
demand, he may, notwithstanding, with the malicious 
purpose to destroy the credit of his debtor and break 
up his business, enter judgment on such note at 10 
o’clock at night, immediately issue an execution 
thereon, and, in the absence of such debtor (his place 
of business being closed for the night), cause an offi- 
cer te break into such place and take possession of such 
debtor’s stock in trade, without having made any de- 
mand for payment of the debt, or demanding entrance 
to the store, or giving the debtor any notice whatever 
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that immediate payment of the debt is required, 
thereby maliciously causing unnecessary and serious 
pecuniary injury to such debtor, and that such con- 
duct constitutes no wrong, or, if it does, it is without 
legal redress. If, says he, there is no remedy for such 
an official outrage it must stand as a striking example 
of the insufficiency of our system of jurisprudence to 
deal with aclass of serious malicious injuries that 
may break down a prosperous business, involve its 
owner in utter ruin, turn his condition of solvency to 
one of insolvency and make him a beggar ina day. 
In the opinion of the dissenting judge the reasoning 
upon which the decision rests leaves such a wrong 
without a remedy as to be of itself an infallible test 
of its fallacy. He then proceeds to expound his view 
of the controverted question in substance, as follows: 
Actionable injuries growing out of what is commonly 
called ‘‘abuse of process” consists of two classes, one 
where the process of the court is not used for its le- 
gitimate purpose, but to accomplish by coercion some 
outside object not within the proper use of the proc- 
ess, as in Grainger v. Hill, 4 Bing. N. C. 212, cited in 
the opinion of the court, where the injured party was 
arrested on a valid writ in order to coerce him into 
delivering a ship’s register, which was entirely out- 
side of the legitimate purposes of the writ. My 
brethern test the complaint here solely by Grainger 
v. Hill and simiiar cases, and the elementary princi- 
ple that abuse of process, strictly so called, is the use 
of process regularly issued, to accomplish an unlaw- 
ful end, or to compel the defendant to do some col- 
lateral thing. Thereby the conclusion is easily reached 
that the complaint does not state a cause of action. 
But there is another class of malicious injuries grow- 
ing out of abuse of process, sometimes designated as 
“malicious misuse of process,’’ that has been, to 
my mind, entirely overlooked, to which class the case 
made by the complaint belongs, and within the rules 
of which a good cause of action is clearly stated. 
Such class includes the use of process to accomplish 
its legitimate object, but in a reckless, unnecessarily 
oppresssive way, with wrong intent to injure the per- 
son against whom the processruns. Such misuse is 
actionable, because of the unnecessary injury inflicted, 
and the motive of it. The two classes of injuries re- 
ferred to are recognized in Mayer v. Walter, 64 Pa. 
St. 283, which is a very instructive case on the sub 
ject. The court there held in effect, as stated by 
Judge Marshall, that malicious abuse of process is 
where it is used for some unlawful object not wi hin 
its scope, but that malicious misuse of process may 
take place where no object but its proper and legiti- 
mate execution is contemplated. He also cites Rog- 
ers v. Brewster, 5 Johns. 125, as sustaining his view. 
The officer there had ample opportunity to execute 
his writ by taking property that would not interfere 
seriously with the debtor’s business. Instead of do- 
iug so, he took a horse from the team with which such 
debtor was at work, with intent to embarrass and in- 
jure him. In deciding the case the court said: “The 
constable appears to have executed the warrant in an 
unreasonable and oppressive manner, and with the 
avowed and malicious design to harass and oppress 
the plaintiff. The oppression of an officer in the exe- 
ution of process is indictable, and a great abuse of the 
powers of a sheriff on execution has been held sufli- 
cient to make him a trespasser. If he be charged 
with a malicious and oppressive proceeding, a proper 
remedy for this abuse of power is a special action on 
the case, in which the malice and oppression must be 
made manifest. The seizing and selling of the horse 
in the case before us was without any just cause, so 





long as other property was shown which would have 
raised the money with equal facility. It was there- 
fore a causeless and malicious proceeding. Wherea 
ministerial officer does anything against the duty of 
his office, and damage thereby accrue to the party, 
an action lies.”” To the same effect are Juchter y, 
Boehm, 67 Ga. 534; Snydacker v. Brosse, 51 III. 357, 
In Bilger v. Buchanan (Tex. Sup.), 6S. W. Rep. 408, 
the officer and the execution plaintiff, who ratified 
the officer’s act, were held liable for the malicious 
conduct of the latter in executing the writ in a hasty 
and oppressive manner at a time when it subjected 
defendant and his family to unnecessary hardship. 

He also cites Smith v. Weeks, 60 Wis. 94, as sustain- 
ing his contention, and states the following proposi- 
tion as being, in his opinion, the principle governing 
this question atissue: If process to collect a judg- 
ment be executed in an unnecessarily harsh and op- 
pressive manner, with a malicious purpose to injure 
the judgment debtor, such conduct constitutes an ac- 
tionable wrong. In executing such a process the offi- 
cer must not be guilty of oppression or make use of 
greater force or violence than the thing requires. The 
New York Supreme Court has recently decided a case 
on the general subject of malicious abuse of a legal 
process (Dishaw v. Wadleigh, 44 N. Y. Supp. 207), 
and it is said to be the first in which the courts of 
that State have had occasion to recognize malicious 
abuse of alegal process as a cause of action. This va- 
riety of tort, though of modern origin, is now well 
known in many jurisdictions. The case in New York 
is a good example of its kind. The defendant, an at- 
torney, having obtained an assignment of a debt owed 
by the plaintiff, and brought an action on it, sued out 
a subpeena against him, alleging that his testimony 
was material in the case. On the debtor’s failing to 
appear, the attorney procured an attachment against 
him, by virtue of which he was arrested, brought into 
court, and made to pay a fine and costs. It then ap- 
peared that the debtor was not wanted as a witness; 
and it was afterwards shown that the attorney sued 
out the subpeena only in the hope that he would be 
induced to pay the debt immediately, rather than take 
the trouble of appearing at the trial which was held 
ata considerable distance from his home. The jus- 
tice of allowing the debtor to recover the damage 
which he has suffered is evident; and the case well 
illustrates the principal point to be noticed with re- 
gard to this sort of tort. The creditor hada per- 
fectly good cause of action in the first place, on which 
he had a right to use, and had, in fact, obtained judg: 
ment before the bringing of this second suit. The 
justice or good faith of his claim, however, does not 
excuse his use of a legal process for a purpose for 
which it was not intended. In the ordinary action 
for malicious prosecution of a criminal charge, or the 
less well established action for maliciously bringing & 
civil suit (see 9 Harvard Law Review, 588), it is al- 
ways necessary to prove that the first suit has been 
decided against the plaintiff in that suit before the sec- 
ond suit can be brought. Where the action is for 
abuse of a legal process, however, it is immaterial 
what has become of the original action. In most of 
the cases in the books, it will be observed that the 
question is not even whether the defendant im- 
properly caused the process to issue, but whether he 
improperly used it for some purpose outside of its 
legal scope, as to extort money. Wood v. Graves, 144 
Mass. 165. In this particular case, while the suit was 
an honest one, it was an abuse to sue out the subpena 
atall. The money which was hoped to be procured 
was here lawfully due; but that is no more an excuse 
for the abuse of the subpcena than it would be for 
threats of physical violence. 
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JETSAM AND FLOTSAM. 


EXEMPLARY DAMAGES FOUNDED ON NOMINAL DAMN- 
AGES. 


The State of Missouri has a statute providing that 
in all actions where exemplary or punitive damages 
are recoverable, the petitioner shall state separately 
the amount of such damages sought to be recovered; 
and that in all actions wherein such damages are re. 
eoverable and are allowed by the jury, the amount 
thereof shall be separately stated in the verdict. 

This statutory provision would seem to be of 
doubtful utility and expediency. All the authorities 
concede that the feature of exemplary damages is il- 
logical in principle, and amounts to an importation of 
asection of the criminal law into the system of civil 
rights and remedies. In common with most judges 
and writers who have discussed the subject, we be- 
lieve that the allowance of exemplary damages is a 
salutary adjunct of the administration of civil justice. 
But the theoretical anomaly of the rule is apt to crop 
out whenever it is subjected to the ordinary tests of 
logical consistency; and, therefore, we do not see how 
any advantage is to be gained by a positive provision 
subjecting exemplary damages to exactitude of state- 
ment and analysis. There isa marked distinction in 
policy between provisions for the finding of specific 
facts by ajury, in lieu of or in addition to a general 
verdict, and the requirements of the statute in ques- 
tion compelling the separate specification of actual 
and punitive damages. 

It appears that ina number of recent suits in the 
State of Missouri such statute has been passed upon 
by trial judges. Naturally the question has therein 
arisen ina very urgent form whether, as matter of 
law, an award for exemplary damages may be validly 
based upon a finding of only nominal damages. The 
opinion of the trial courts thus far seems to be 
unanimous that exemplary damages may properly be 
founded upon nominal damages. We concur in the 
theoretical legitimacy as well as the practical wisdom 
of such ruling. The American Law Review of May- 
June, 1897, contains an article by its senior editor, 
Hon. Seymour D. Thompson, referring to and dissent- 
ing from these nisi prius decisions, and taking the 
broad ground that exemplary damages cannot “be 
bottomed upon nominal damages.’ The learned 
editor, with his usual careful scholarship, collates 
that various decisions pro and con upon the question 
involved. But in our judgment his conclusion against 
the validity of exemplary damages, without actual 
damages as a basis, amounts to little more than a 
dogmatic, personal opinion. He might, however, 
quite fairly retort that the judicial utterances upon 
the subject also consist pretty much of dogmatic con- 
clusions. On one side of the controversy may be cited 
Stacy v. Portland Pub. Co., 68 Me. 279 and Girard v. 
Moore, 86 Tex. 675, holding that where no actual dam- 
age isshown there can be no recovery of exemplary 
damages; and on the other, Railway Co. v. Sellers, 98 

Ala. 9; Hefley v. Baker, 19 Kan. 9-12, and Wilson v. 
Vaughn, 23 Fed. Rep. 229, holding to the contrary. 

Upon principle we do not see why exemplary dam- 
ages should not be predicable upon nominal damages 
in the same manner as upon actual damages. It is 
Impossible to be logical or consistent throughout in 
dealing with this peculiar feature of civil law. The 
allowance of punitive damages in any civil case is es- 
sentially illogical. But, as the policy of the civil law 
—Wisely from a atilitarian standpoint—does counte- 
nance the awarding of mere smart money, as punish- 
ment in certain cases, the thing to be aimed at is sim- 
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ply to be logical and consistent within the limited 
scope of this exception to general rules. And, there- 
fore, where the jury finds that a tortious injury has 
been committed, although no pecuniary damage has 
been suffered, it would seem within the essential 
spirit of the system of exemplary damages to permit 
a substantial recovery. As we remarked on a former 
occasion, in discussing the subject of the ‘‘Disposi- 
tion of Punitive Damages” (April 30th, 1897): 

“Everybody knows how difficult it is to procure the 
enforcement of criminal laws against smaller offenses, 
especially in large cities, because of the volume of 
more important matters pressing upon the attention 
of public prosecutors. For this reason we favor the 
policy, wherever practicable, of punishing petty acts 
of misdemeanor by the imposition of pecuniary pen- 
alties, suable for by persons aggrieved, either in whole 
or in part for their own benefit. It is very important 
that rights of substantial recovery should exist in the 
cases of torts, where often the actual indignity is 
atrocious but the pecuniary damage inconsiderable or 
nominal. The doctrine of exemplary damages sup- 
plies an important adjunct to the criminal law, as a 
deterrent from acts of moral turpitude and a pre- 
ventive of retributive violence.’—New York Law 
Journal. 

STATE TAXATION OF INTERSTATE BRIDGE. 

In the case of Henderson Bridge Co. vy. Common- 
wealth of Kentucky, 17 Sup. Ct. Rep. 582, the United 
States Supreme Court rendered a decision on a ques- 
tion relative to interstate commerce which may prove 
far-reaching in its consequences. The main issue was 
as to the right of a State to tax the property of a com- 
pany which by virtue of a State charter owned and 
operated bridges over the Ohio river, connecting the 
States of Kentucky and Indiana. It appeared that 
the company derived its profits from outsiders who 
used the bridge in the transaction of interstate busi- 
ness and paid tolls for this privilege. The court took 
a technical view of this fact and decided that as it 
was not the company but its customers who were en- 
gaged in interstate commerce, a tax levied on the 
company by the State was legal and valid. Mr. Jus- 
tice White in a dissenting opinion, speaking for three 
other justices, forcibly combats the position taken by 
the majority of the court and maintains that inas- 
much as the interstate commerce was carried on over 
the bridge, the company owning the bridge and deriv- 
ing its income from tolls paid by the carriers of such 
commerce was engaged in interstate commerce, and 
therefore that the tax on its property was unconstitu- 
tional and void. He holds, apparently with much 
reason, that the contention of the majority of the 
court is a mere distinction without a difference. The 
consequences of this decision, if the rule laid down is 
extended in its application to other means of inter- 
state commerce, may well be disastrous. To quote 
from the dissenting opinion: ‘A large portion of the 
interstate commerce business of the country is carried 
on by freight lines. These lines arrange with the 
railways for transportation, pay them a charge or 
toll and upon this basis afford the public increased 
business facilities. Under the supposed distinction all 
this interstate commerce traffic ceases to be such, and 
the whole of the gross receipts become taxable in 
every State through which the business passes. The 
freight lines do not transport the merchandise; the 
railways do. Therefore, the receipts of the freight 
lines as to such lines are not interstate commerce re- 
ceipts.”” The same reasoning would seem to apply to 
sleeping-car companies and express companies.— Yale 
Law Journal. 
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1. ADMINISTRATOR — Appointment.—The probate 
court can appoint an administrator forthe sole pur- 
pose of collecting and receiving a claim under the 
French spoliation act, though the fund will not be gen- 
eral assets of the estate of the intestate, or liable for 
his debts, but will belong to particular persons, who 
by law or contract with decedent will be entitled 
thereto.—SARGENT V. SARGENT, Mass., 47N. E. Rep. 
121. 

2. ADVERSE POSSESSION—Acquiescence in Boundary. 
—Where a fence was regarded by the owners on each 
side thereof asthe true boundary line, in purchasing 
their adjoining lands, and they and their grantors for 
more than 30 years believed it to be such, and occupied 
it, such fence is thereby established as the true line, 
though the deeds of the respective owners conveyed 
the land by the survey.—PALMER V. DOSCG, Ind., 47 N. 
E. Rep. 176. 

8. ARBITRATION — Validity.—An agreement submit- 
ting to the final decision of arbitrators, to be selected 
by the parties, not only the damages arising from vio- 
lation of a contract between them, but alsothe ques- 
tion whether there has been any such violation, is in- 
valid.—MILES Vv. SCHMIDT, Mass., 47 N. E. Rep. 115. 

4. ATTACHMENT—Validity.—Evidence that the officer, 
after he had levied on a lot, and had undertaken to at- 
tach the lumber thereon, took possession ofthe lot 
and watched the lumber, and the testimony of the 
debtor that he had no control over the property there- 
after, showed that the lumber was properly in the cus- 
tody of the officer, subject to the order of the court.— 
STOUT V. BROWN, Ark., 40S. W. Rep. 701. 

5. CARRIERS OF PASSENGERS — Negligence — Danger- 
ous Premises.—Where the owner of baggage enters a 
baggage room at a railway station at the invitation of 
the baggage master, for the purpose of pointing out 
the baggage wanted, and is injured by the falling ofa 
defective door in an attempt to open it for the purpose 
of asking a street car motorman to wait, the questions 
of negligence and contributory negligence are for the 
jury; there being testimony tending to show defend- 
ant’s knowledge of the defect, and testimony—contra- 


dicted by plaintiffi—tending to show she was told not | 


to open the door.—ILLINOIS CENT. R. CoO. V. GRIFFIN, 
U. 8. C. C. of App., Seventh Circuit, 80 Fed. Rep. 278. 











6. CHATTEL MURTGAGES—Pledge.—Chattel mortgages 
by a cooperage company engaged in manufacturing 
headings, barrel staves, etc., on the cooperage ma- 
terial and other personal property on the company’s 
grounds, were void, wherethey gave the mortgagor 
the right to ‘‘keep and use” the property until default 
in the payment of the debt secured.—FIRST NAT. BANK 
OF CHICAGO V. CAPERTON, Miss., 22 South. Rep. 60. 

7. CONFLICT OF Laws — Actions against Foreign Cor- 
porations.—Under section 849, Code 1892, providing that 
a corporation existing under the laws of another State 
may be sued in the State, a non-resident plaintiff may 
sue a sleeping car company organized under the laws 
of Illinois to recover damages for injuries inflicted in 
Illinois.—PULLMAN PALACE CAR CO. v. LAWRENCE, 
Miss., 22 South. Rep. 53. 

8. CONSTITUTIONAL Law — Attachment.—Act 1895, re. 
pealing a ground of attachment after property was 
seized on that ground, does not affect the attachment 
of such property, for the reason that it would destroy 
a vested right, and thereby violate Const. art. 2, §2, 
providing that no law retrospective in its operation 
shall be passed.—DAy Vv. MADDEN, Colo., 48 Pac. Rep. 
1053. 

9. CONSTITUTIONAL LAW — Regulation of Carriers,— 
The proviso in section11, Gen. Laws 1895, ch. 149, re- 
quiring railroads and transportation companies to 
turn over to a storage company or public warehouse- 
man all property which the consignee fails to call for 
or receive within 20 days after notice of its arrival, is 
unconstitutional and void, not being a lawful exercise 
of the police power of the State.—STATE v. CHICAGO, 
ETC. Ry. Co., Minn., 71 N. W. Rep. 400. 

10. CONSTITUTIONAL LAW — Street Railroads — Fran- 
chise—License Tax.—Where a city ordinance author- 
ized a street railway company to change its motive 
power, and to operate its railway by electricity, for 35 
years, with the rightto collect fares at certain rates, 
and with the duty of keeping in repairs the street be- 
tween the tracks and for two feet on each side, it was 
not thereby exempted expressly by implication from 
paying on its cars a license tax which the city was by 
statute authorized to impose; and hence a subsequent 
ordinance imposing such license, though it was im- 
posed for revenue purposes, and not as a police regu- 
lation, was not void under Const. U.S. art. 1, § 10, as 
impairing the obligation of a contract.—CITY OF 
SPRINGFIELD V. SMITH, Mo., 408. W. Rep. 757. 


11. CONTRACTS—Mutual and Dependent Agreements. 
—By awritten agreement defendant guarantied pay- 
ment of C’s note to plaintiff, and agreed to pay certain 
expenses incurred and othersto be incurred. Plaint- 
iff agreed that on defendant’s paying the amount due 
from Cand expenses, and delivering an agreement to 
save him harmless from expenses to be incurred, he 
would assignto defendanta note and mortgage ex- 
ecuted by others to C, and by him assigned to plaintiff 
as security, subject to the rights of Cto pay his note 
and require a reassignment of the security, and of the 
owners of the equity to pay the mortgage debt: Held, 
that plaintiff's right to enforce performance of defend- 
ant’s guaranty and agreement was dependent on per- 
formance of his agreement to assign the security.— 
GRIGGS V. Moors, Mass., 47 N. E. Rep. 128. 

12. CONTRACT—Patents—Construction.—A defendant 
cannot avoid liability on a contract to pay royalties 
for certain bicycle patents onthe ground of their in- 
validity, where the consideration therefor has not 
wholly failed, and he derives profits therefrom and 
has not repudiated his license.—WARWICK V. STOCK- 
TON, N. J., 37 Atl. Rep. 458. 

13. CONTRACT—Rescission — Return of Benefits.—The 
defendant cannot avoid the payment of his promis- 
sory notes, given for property, without first surrender- 
ing or offering to surrender such property to the party 
from whom it was purchased.—_COWEN V. HARRINGTON, 
Idaho, 48 Pac. Rep. 1059. 

14. CONTRACTS — Sales.—A contract pruvided that 
plaintiff should furnish beer at certain prices to de 
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fendants, who were desig;nated as its agents at certain 
towns. Bonds given contemporaneously by defend- 
ants recited thatthe parties had entered into a con- 
tract by which defendants were liable to become in- 
debted to plaintiff for goods to be furnished them by 
plaintiff, and was conditioned on defendants’ paying 
all sums soto become due: Held, thatthe contract 
was not of agency, but of sale.—TEXAS BREWING Co. 
vy. ANDERSON, Tex., 405. W. Rep. 737. 


15. CONVERSION—Evidence.—The taking of plaintiff's 
property, and conversion by defendants, are proved 
by showing that it was seized and sold by a constable 
under direction of their attorney, by virtue of process 
issued in their favor against persons other than plaint- 
iff.-ALLEN V. TYSON-JONES IBUGGY Co., Tex., 40S. W. 
Rep. 740. 

16. CORPORATION—Foreign Corporation — Sale.—The 
selling by a corporation, created by another State, of 
goods manufactured in that State, and shipped into the 
State of Texas, is interstate commerce, whether the 
goods are sold before they are shipped, or shipped 
intothe State of Texas and then sold; and hence the 
corporation need not comply with Rev. St. 1895, art. 
745, requiring a foreign corporation, as a condition 
precedent to transacting or soliciting business in 
Texas, to file its articles of incorporation, and receive 
a permit from the secretary of State.—MILLER V. 
GOODMAN, Tex., 40S. W. Rep. 718. 


17. CORPORATION — Transfer of Bank Stock.—Where 
‘ the transferee of bank stock without knowledge of any 
indebtedness against such stock writes the bank in re- 
lation thereto, the response of the cashier that there 
was none will estopthe bank from subsequently as- 
serting the facts to be otherwise, though under 3 How. 
Ann. St. § 3208a8, stock, where the owner is indebted, 
can be transferred only with the consent of the di- 
rectors.—OAKLAND COUNTY SAV. BANK V. STATE BANE 
OF CARSON CITY, Mich., 71 N. W. Rep. 453. 


18. CREDIT INSURANCE — Insolvency of Insurer.—A 
policy holder in a company insuring traders against 
losses occurring through the insolvency oftheir cus- 
tomers cannot recover for losses sustained after the 
company’s insolvency, whether on sales made by him 
before or after that date, but is only entitled to a re- 
turn of the unearned premium; there being no reserved 
Value tothe policy, norany method of reinsuring.— 
GRAY V. REYNOLDS, N. J., 37 Ati. Rep. 461. 

19. CRIMINAL LAaw—Argument—Propriety.—On a trial 
for larceny, where the prosecutor has testified that he 
had the stolen money in a purse, which cost him a cer- 
tain amount, andthe purse is put in evidence by the 
State, counsel for defendant may, in argument, invite 
the jury to inspect the purse, and, after inspection, 
apply their own observation and experience in deter- 
mining the credibility of the testimony of the prose- 
cutor as to its cost.—MITCHELL V. STATE, Ala., 22 
South. Rep. 71. 

20. CRIMINAL LAaw—Forgery — Evidence.—Conviction 
offorgery can be had only on proof that the person 
who signed another’s hame did so without authority. 
—PEOPLE V. LUNDIN, Cal., 48 Pac. Rep. 1024. 

21. CRIMINAL Law -— Homicide — Defenses.—The fact 
that a lost drainage tube (necessarily and properly in- 
serted by the surgeon) found its way into decedent’s 
spinal canal and caused his death, does not relieve 
from responsibility the person who, by feloniously 
shooting him, made the operation necessary.—CoM- 
MONWEALTH V. EISENHOWER, Penn., 37 Atl. Rep. 521. 

22. CRIMINAL Law—Homicide—Insanity.—Insanity as 
a defense to crime must be proved by a preponderance 
of evidence.—PEOPLE V. ALLENDER, Cal., 48 Pac. Rep. 
1014, 

23, CRIMINAL LAW—Oil Inspection—False Branding. 
—Under acts 20th Gen. Assem. ch. 185,§ 11, providing 
that if any inspector of illuminating oil shall falsely 
brand the same, or be guilty of any fraud or culpable 
negligence, he shall be deemed guilty of a misde- 
meanor, and punished therefor, an inspecting officer 











who uses instruments approved and furnished by the 
State board of health, and which he has no reason to 
believe are in bad order, if he uses them with due care, 
and correctly brands the oil inspected according to the 
results shown by the test, is not liable for any error 
which may have occurred.—HATCHER V. DUREN, Iowa, 
71 N. W. Rep. 343. 


24. CRIMINAL LAW—Proof of Alibi.—Upon the trial of 
an indictment, a charge to the jury that ‘‘the defend- 
ant must prove the fact of the alibi set up by him 
by a preponderance of evidence” is erroneous. Such 
an instruction deprives the defendant of any reason- 
able doubt his proofs may have created in the mind of 
the jury as to an essential ingredient of the State’s 
case.—SHERLOCK V. STATE, N. J., 37 Atl. Rep. 435. 


25. CRIMINAL PRACTICE—Statute—Construction—Em- 
bezzlement.—A statute defining a crime or offense can- 
not be extended, by construction, to persons or things 
not within its descriptive terms, though they appear to 
be within the reason and spirit of the statute.—STATE 
Vv. MEYERS, Ohio, 47 N. E. Rep. 138. 


26. CRIMINAL TRIAL—Jury— Challenges.—In a chal- 
lenge for actual bias, ‘it must be alleged that the juror 
is biased against the party challenging.” A challenge 
for actual bias, predicated upon an alleged bias on the 
part of the juror against the attorney for the defendant, 
cannot be entertained by the court.—STATE V. GORDEN, 
Idaho, 48 Pac. Rep. 1061. 


27. DEEDS — Defective Execution — Ratification.—A 
deed ratifying a former deed, which did not pass the 
title because of its defective execution, cannot affect a 
title acquired under a deed to athird person between 
the date of the original deed and the date of the ratifi- 
cation.—UNION Pac. Ry. Co. v. REED, U. 8. C. CO. of 
App., Eighth Circuit, 80 Fed. Rep. 234. 


28. DEED— Parol Evidence.—In partition, where 
plaintiffs claim that certain deeds by their ancestor to 
defendants were advancements, parol evidence is ad- 
missible to show that, though the deeds expressed a 
consideration, they were in fact voluntary.—FINCH V. 
GARRBTT, Iowa, 71 N. W. Rep. 429. 


29. DEED—Power of Attorney—Death of Principal.— 
Where an attorney in fact induces the wife of his prin- 
cipal to join in a deed, on the false statement that it 
was at the request of her husband, the attorney know- 
ing at the time that the husband was dead, the deed 
was void as to the wife.—TUTTLE V. GREEN, Ariz., 48 
Pac. Rep. 1009. 


30. DEPOSITIONS—Fraud.—Depositions taken before 
one ofthe defendants was made a party to the suit, 
his interest in the subject-matter of litigation having 
been acquired prior to the commencement of the ac- 
tion, are not admissible against him.—BROwN Vv. 
ZACHARY, Iowa, 71 N. W. Rep. 413. 

31. DOWER — Acceptance of Devise.—A devise to a 
wife by her husband of a life estate, withovt an express 
provision that such estate shall be in lieu of dower, 
does not bar her of her distributive share of his estate, 
though she accepts the devise.—SUTHERLAND V. SUTH- 
ERLAND, Iowa, 71 N. W. Rep. 424. 

32. EMINENT DoMAIN—Compensation of Life Tenant. 
—Where the owner of a life estate in certain realty 
puts fixtures into the building thereon, and the land is 
taken by the State and damages awarded therefor, 
such fixtures must have been included in the market 
value, for which compensation was given; and the 
life tenant cannot recover therefor under Pub. St. ch. 
49, § 27, providing for compensation for damage special 
toa separate estate.—WILLIAMS Vv. COMMONWEALTH, 
Mass.,47N. E. Rep. 115. 

38. Equity—Retaining Jurisdiction.—Equity, having 
jurisdiction of a bill for foreclosure, may award dam- 
ages for waste committed by purchasers from the 
mortgagor, whereby the security was rendered inade- 
quate, such purchasers being non-residents, who could 
only be sued at law in a foreign State.—TaTE V. FIELD, 
N. J., 87 Atl. Rep. 440. 
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34. ESTOPPEL BY DEED.—If a trustee having the legal 
estate diverts it by deed in due form, he cannot, ina 
court of law, deny the title so created.—CITY OF PERTH 
AMBOY V. Ramsay, N. J., 37 Atl. Rep. 446. 

35. EVIDENCE—Hearsay ‘Evidence.—In an action to 
charge defendant with the value of goods bought 
from an alleged agent of plaintiff, with notice of plaint- 
iff’s;ownership, evidence that witness had a conversa- 
tion with the alleged agent, defendant not being pres- 
ent, which tended to prove that he was acting as 
plaintiff's agent, and that plaintiff owned the goods, 
was inadmissible, because hearsay.—LEWIS V. BELL, 
Tex., 40S. W. Rep. 747. 

36. EVIDENCE—Photographs.—Photographs, in order 
to be admissible in evidence, must be verified by proof 
that they are correct resemblances or true representa- 
tions of the subject. Whether they are so verified isa 
question to be decided by the judge presiding at the 
trial.—GOLDSBORO V. CENTRAL R. CO. OF NEW JERSEY, 
N. J., 37 Atl. Rep. 433. 

87. EXECUTION SALE—Lien of Senior Judgment.—An 
execution sale under a junior judgment devests the 
lien of the senior judgment though no execution has 
been issued thereon.—MATHEWS V. NANCE, S. Car., 27 
8S. E. Rep. 408. 

38. FEDERAL Courrs—Following State Decisions.— 
The decisions of the Supreme Court of West Virginia 
holding that, under the State statutes, a bill to remove 


a cloud on title created by an irregular or void tax 


deed can be maintained by one out of possession, who 
relies solely on his legal title, are controlling in the 
federal courts. — HARDING Vv. GUICE, U. 8S. C. C. of 
App., Fourth Circuit, 80 Fed. Rep. 162. 


39. FEDERAL CourtTs—State as Nominal Party.—Un- 
der Rey. St. Mo. 1889, §§ 527, 531, 532, attachment bonds 
are payable to the State, and may be sued on at the in- 
stance of any party injured, in the name of the State, 
to his use, and defendant may avail himself of any 
set-off he may have against the party to whose use the 
suit is brought with the same effect as if such party 
were the plaintiff, etc.: Held,that in suits on such 
attachment bonds the State is merely a formal party, 
whose presence cannot oust the jurisdiction of the 
federal court.—STATE OF MISSOURI V. BOWLES MILLING 
Co., U. 8. C. C., E. D. (Mo.), 80 Fed. Rep. 161. 


40. FRAUDULENT CONVEYANCES.—A conveyance by 
husband to wife for an for an inadequate considera- 
tion, with the actual intent on the part of both to hin- 
der, delay, or defraud, his creditors, is fraudulent as 
against subsequent as well as existing creditors.— 
PRESTWOOD V. TROY FERTILIZER CO., Ala., 22 South. 
Rep. 77. 

41. FRAUDULENT CONVEYANCE — Statutes.—Prior to 
1895, Civ. Code, § 3442, provided that the question of 
fraudulent intent in the transfer of property was one 
of fact, and that no transfer should be adjudged 
fraudulent solely because not made for a valuable 
consideration. Laws 1895, p. 154, amended such section 
by adding the proviso that any transfer made with- 
out a valuable consideration by a party while insolv- 
ent, or in contemplation of insolvency, should be 
fraudulent and void as to existing creditors: Held, 
that the section as amended is a rule of property as 
well as a rule of evidence, and does not apply to prior 
transfers.—COoK V. COCKINS, Cal., 48 Pac. Rep. 1025. 

42. GARNISHMENT—Claims by Third Persons.—Where 
the garnishee disclosesa fund which belongs to the 
defendant, unless before the service of the garnishee 
summons the same has been assigned to the interven- 
ing claimant, the burden is on such claimant, under 
section 5318, Gen. St. 1894, to show that the funds be- 
longs to him as against the plaintiff, a creditor of the 
defendant.—CONROY Vv. FERREE, Minn., 71N. W. Rep. 
383. 

43. GARNISHMENT—Wages Due.—Where an employee 
is paid monthly in advance on the Ist day of the 
month, except when such days are Sundays or holi- 
days, the employer at notime is indebted to the em- 








ployee so as to render him liable to garnishment,— 
STEINER V. BANK OF MONTGOMERY, Ala., 22 South. Rep. 
72. 

44. GUARANTY — Consideration. — A proposed pur- 
chaser of land having refused to buy unless the vendor 
would furnish a tenant, and a guaranty that the tenant 
would pay a specified rent, plaintiff, at the request of 
the vendor, executed the guaranty, and as a resulta 
sale was effected: Held that, though plaintiff received 
no benefit from the guaranty, it was based on a suffi- 
cient consideration.—MCDOUGALD V. ARGONAUT LAND 
& DEVELOPEMENT OO., Cal., 48 Pac. Rep. 1021. 

45. GUARDIANS—Accounting—Laches.—A ward failed 
for 22 years after she attained her majority to take any 
steps to compel her former guardian to render and 
settle hisaccount in the probate court, or turn over 
the property in his possession. This delay was not 
explained or excused. During all this time there was 
nothing done on part of either the ward, the guardian, 
or the sureties on his bond by way of a recognition or 
admission of the guardianship as a subsisting or un- 
discharged trust. In the meantime one of the sureties 
on the guardian’s bond had died (mine years before 
suit on the bond), and from the facts disclosed by the 
evidence presumably the guardian had become in 
solvent: Held,in an action on the guardian’s bond 
against the surviving surety, brought by the ward 
over 22 years after she came of age, that her laches, 
irrespective of any statute of limitation, was a bar to 
her recovery.—BRANDS V. CARPENTER, Minn., 71 N. W. 
Rep. 402. 

46. HIGHWAYS BY PRESCRIPTION. — A perwissive use 
for 20 years of a road over the land of another is not 
sufficient on which to base prescriptive right in the 
public to the road. — SMITH V. STATE, Tex., 40 8. W. 
Rep. 736. 

47. HOMESTEAD—Extinguishment—Divorce. — Where 
a husband and wife had resided on the wife’s property 
as their homestead, and he had thereby acquired a 
homestead right in the property: Held, a judgment 
of absolute divorce obtained by her against him ter- 
minated his said homestead right. — KERN V. FIELD, 
Minn., 71 N. W. Rep. 393. 

48. INJUNCTION—Municipal Corporation.—A taxpayer 
may enjoin the city from entering into an unauthor- 
ized contract involving illegal expenditure and taxes, 
and need not wait until the tax is levied. — MOONEY V. 
CLARK, Conn., 37 Atl. Rep. 506. 

49. INSANITY. — Where, in asuit to set aside an ex- 
change of land on the ground of plaintiff’s insanity, 
the record of an inquest held 20 days after the ex- 
change, and adjudging plaintiff insane, was admitted, 
against defendant’s objection, to prove insanity at the 
time of the exchange, defendant did not waive such 
objection by afterwards allowing the record to be in- 
troduced to show insanity at the time of inquest.— 
RHOADES V. FULLER, Mo., 40S. W. Rep. 760. 

50. INSOLVENCY — Corporation—Preference to Work- 
men.—The right to a preference in payment of their 
wages given to workmen of an insolvent corporation 
is wholly statutory, and does not vest until the 
happening of the statutory requirements. — MINGIN ¥. 
ALVA GLASS MANUFG. CO., N. J., 37 Atl. Rep. 450. 

51. INSOLVENCY — Preferences — Brokers. — Where & 
customer bought stock through a broker, and paid him 
part of the price as margin, and the broker undertook 
to carry the stock, but failed to keep it, or any stock 
of the same kind, in his hands, and was unable and re- 
fused to deliver such shares on demand, and the custo- 
mer subsequently paid to the broker the balance of 
the price, and received the number of shares bar- 
gained for, which were then worth more than the sum 
paid, having reasonable cause to know tha t the 
broker was not then solvent, and had procured the 
shares by purchase in the market, the transaction was 
a preference in violation of the insolvent laws, to the 
extent of the excess of the value of the shares so dé 
livered above the sum then paid, since, on the broker's 
refusal to deliver, a right of action accrued to the cus 
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tomer, which would be provable in insolvency against 
the broker as a “debt,” under Pub. St. ch. 157, § 26.— 
WESTON V. JORDAN, Mass., 47 N. E. Rep. 133. 

52, INSURANCE—Breach of Conditions- Incumbrances. 
—A mortgage drawn, but never delivered to or for the 
mortgagee, is not an incumbrance, within a provision 
avoiding a fire policy in case the property is incum- 
pered by a mortgage. — CLIFTON COAL Co. v. SCOTTISH 
Union & NATIONAL INS. CO. OF EDINBURGH, Lowa, 71 N. 
W. Rep. 433. 

53. INSURANCE—Contract for Arbitration.—A provis- 
jon in a policy of insurance requiring all questions 
between the insured and the insurer to be determined 
by arbitration, and ousting the court of jurisdiction 
over every part of the subject of liability and the 
amount thereof, is void. — Fox Vv. MASONS’ FRATERNAL 
Acc. ASSN. OF AMERICA, Wis., 71 N. W. Rep. 363. 


54. INSURANCE POLICY—Incumbrance of Property.— 
That the by-laws of an insuarnce company provide 
that the policy shall be void if during its life there be 
any incumbrances so as to reduce the interest of as- 
sured to less than the amount of the insurance, with. 
out consent of the company, does not affect a clause 
ina policy thereafter issued providing that it shall be 
void, unless consent in writing is indorsed thereon, if 
the interest of the assured should thereafter be incum- 
bered.—HOUDECK V. MERCHANTS’ & BANKERS’ INS. Co., 
Iowa, 71 N. W. Rep. 354. 


55. INTOXICATING LIQUORS — Sale to Non-resident.— 
Inasuit for liquor sold in Massachusetts to a person 
in New Hampshire, evidence that plaintiff's selling 
agent, who lived in the same city with defendant, saw 
the latter fixing up a place of business, was informed 
by him that he intended to sell liquor there, and there- 
after sold him the liquor, which was used at that 
place, warranted the court in finding that the facts 
that the statute of New Hampshire prohibited the sale 
of liquor except by town agents, and that defendant 
was not such agent, were known to plaintiff, and that 
he also knew that defendant Intended to sell in viola- 
tion of law, sold to him with a view to such resale, and 
hence could not recover.—WASSERBOEHR V. MORGAN, 
Mass., 47 N. E. Rep. 126. 


56. INTOXICATING LIQUORS — Transfer of License.—A 
transfer of aliquor license without the consent of the 
county commissioners does not pass title as against 
the transferror’s creditors, under Gen. St. 1888, § 3071, 
providing that a license may, with the consent of the 
county commissioners, be transferred to any suitable 
person, but the person to whom such license ‘‘is to be 
transferrea” shall make application, submit a recom- 
mendation, and give bond, in the same manner as an 
original applicant.—GILDAY V. WARREN, Conn., 37 Atl. 
Rep. 494. 


57. JUDGMENT—Equitable Relief. — Equity has juris- 
diction of a suit to enjoin the enforcement of a judg- 
ment based on a verdict which is vitiated by the mis- 
conduct of the jury, where the complainant had lost 
all ground of relief at law at the time of discovering 
the facts. Nor does it affect the jurisdiction that the 
judgment is pending on error, and under a superse- 
deas, in the supreme court.—PLATT V. THREADGILL, U. 
8.C.C., W. D. (Va.), 80 Fed. Rep. 192. 

58. JUDGMENT—Subrogation.—Where a notice served 
on a defendant states that the only judgment sought 
will be to be subrogated to the right of another de- 
fendant in a judgment, on default plaintiff is entitled 
ouly to the relief claimed, and cannot obtain a per- 
sonal judgment against the defendant. — HEINS V. 
WICKE, Iowa, 71 N. W. Rep. 345. 

59. JUDGMENT BY DEFAULT — Vacation.—Under Rev. 
St. 1894, § 399 (Rev. St. 1881, § 396), allowing relief from 
a judgment taken against a party through his excus- 
able neglect, on motion filed within two years, the de- 
fault party may show that,though the summons was 
left at his usual place of abode, as stated in the officer’s 
return, he was absent, and had no actual knowledge 
of the suit.— KOLB v. Raisor, Ind., 47 N. E. Rep. 177. 











60. JUSTICE OF THE PEACE—Jurisdiction.—How. Ann. 
St. § 7317, which permits the service of process in 
counties adjoining that in which the court issuing it is 
held, in certain actions, is not invalid on the ground 
that it enlarges the jurisdiction of justices of the 
peace, contrary to the constitution, since the constitu- 
tion provides that the powers and duties of justices 
shall be defined and regulated by law.—O’CONNELL V. 
MENOMINEE Bay SHORE LUMBER CO., Mich., 71N. W. 
Rep. 449. 

61. JUSTICES OF THE PEACE—Jurisdiction — Searches 
and Seizures. — A magistrate issuing a search warrant 
on the ground that property has been stolen has juris- 
diction to dispose of the property seized thereunder, 
though there is nocriminal prosecution for the lar- 
ceny; the statute not requiring a prosecution as a con- 
dition precedent to such disposition. — HAWORTH V. 
NEWELL, Iowa, 71 N. W. Rep. 404. 


62. LANDLORD AND TENANT — Conveyance by Land- 
lord.—A lessor conveying the premises before rent ac- 
crues cannot recover the proportionate amount due to 
the time of the conveyance, though there is no evic- 
tion by the grantee, or attornment to him.—HAMMOND 
v. THOMPSON, Mass., 47 N. E. Rep. 187. 


63. LANDLORD AND TeNANT — Landlord’s Lien on 
Crops.—Where a lease of farm lands provides that the 
rent shall be paid in gold coin, and that the crops 
shall not be removed from the leased premises, with- 
out the lessor’s consent, until the rent is paid, it gives 
the lessor no prior lien as against one making ad- 
vances to the lessee to be secured by a mortgage on 
the crops, where the lease is not recorded.—FERGUSON 
Vv. MURPHY, Cal., 48 Pac. Rep. 1018. 


64. LANDLORD’S LIEN—Marshaling Securities.—W here 
goods subject to a landlord’s lien were attached and 
removed by a creditor of the tenant, such creditor 
could not compel the landlord, under the doctrine of 
marshaling securities, to proceed against property 
subsequently received on the premises by the tenant, 
before enforcing his lien against the goods attached.— 
NEEDHAM PIANO & ORGAN CO. V. HOLLINGSWORTH, 
Tex., 408. W. Rep. 750. 

65. LIBEL — Nonsuit. — Const. art. 2, § 10, providing 
that in suitsfor libel the jury, under direction of the 
court, shall determine the law and the fact, does not 
prevent a judgment of nonsuit in a civil action for 
libel from beiug directed by the court as in other civil 
cases.—HAZY V. WOITKE, Colo., 48 Pac. Rep. 1048. 

66. LIMITATIONS—Action on Official Bond. — The lia- 

bility of sureties on an official bond is a statutory lia- 
bility, and action upon such liability is barred in three 
years. — ADA COUNTY V. ELLIS, Idaho, 48 Pac. Rep. 
1071. 
. 67. LIMITATION — Adverse Possession—Color of Title. 
—Under Rev. St. Wis. 1878, § 4211, providing that pos- 
session of land shall be deemed adverse, for the pur- 
poses of limitation, where the occupant entered ‘‘un- 
der claim of title, exclusive of any other right, found- 
ing such claim upon some written instrument” an in- 
strument is sufficient to give color of title however de- 
fective its execution or acknowledgment, and however 
insufficient upon its face to convey title, provided it 
purports to convey title and pretends conformity tothe 
law.—CITY OF LA CROSSE Vv. CAMERON, U. 8.C. C. of 
App., Seventh Circuit, 80 Fed. Rep. 264. 

68. MALICIOUS PROSECUTION — Probable Cause.— 
Where, in instituting a prosecution, complaining wit- 
ness acts with such «are as a reasonable and ordi- 
narily prudent person would have acted under the cir- 
cumstances,—it is a sufficient showing of probable 
cause in an action for malicious prosecution.—ELLIs 
v. SrmmonpDs, Mass., 47 N. E. Rep. 116. 

69. MASTER AND SERVANT—Assumption of Risk.—It is 
a question for the jury whether a boy 15 years old was 
of sufficient age and judgment to assume the risk of 
injury from the unexpected descent of the die of a 
stamping machine, on which he was working, and 
which was so constructed that the die should descend 
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only on a pressure on the treadle, where he had 
worked on similar machines for some time, and on the 
day before the injury saw the die descend without ap- 
parent cause, but on complaint to the die setter was 
told that there was nothing wrong with the machine. 
—VORBRICH V. GUEDER & PAESCHKE MANUFG. OO., 
Wis., 71 N. W. Rep. 434. 

70. MASTER AND SERVANT — Assumption of Risk.—A 
brakeman ona construction train, knowing that the 
road was not finished and in good repair, and that no 
train other than the construction train had ever 
passed over it, who was engaged in making safe the 
commou working place, in accepting the service as- 
sumed all the risks incident thereto.—BALTIMORE, ETC, 
Ry. Co. v. WELSH, Ind., 47 N. E. Rep. 182. 


71. MASTER AND SERVANT — Dangerous Machinery— 
Assumption of Risk.—An adult employee, with four 
years’ experience in operating machines similar to the 
one at which she had worked for some six weeks prior 
to her injury, except that the latter was provided with 
across belt, which was more dangerous than a straight 
one, assumed the obvious risks arising from the nar- 
rowness of the space in which she worked, and the ab- 
sence of guards over the belt and pulleys, though, 
when she first began work at said machine, the super- 
intendent, in reply to a question, assured her that 
there was no danger.—KENNEY V. HINGHAM CORDAGE 
Co., Mass., 47 N. E. Rep. 117. 


72. MASTER AND SERVANT — Negligence.—Where a 
servant was injured by the caving in of a trench 
neither dug nor controlled by the master, evidence 
that the servant made no examination, but relied on 
the master to provide for his safety, is immaterial.— 
HUGHES V. MALDEN & MELROSE GASLIGHT CO., Mass., 
47 N. E. Rep. 125. 


73. MASTER AND SERVANT—Negligence of Fellow-serv- 
ants.—A railroad employee who starts upon atripona 
hand car on his own business or pleasure, assumes the 
risk of injury from a fast mail train, which he knows 
to be due, and cannot recover against the company for 
injury received while attempting, pursuant to an order 
of the foreman, to get the hand car off the track in the 
immediate presence of the approaching train.— 
WRIGHT vV. SOUTHERN Ry. Co.,U.8S.C. C., W. D. (N. 
Car.), 80 Fed. Rep. 260. 


74. MASTER AND SERVANT — Obvious Risks.—Where a 
turntable was in good working order, and the risk at- 
tending its operation was open and visible, a servant 
operating it cannot recover for an injury resulting 
from the fact that he supposed that, when the table 
was in position to engage with a certain track, there 
would be space between it and the wall, because there 
was sucha space when it wasin positionto engage 
with a track on the other side.—MELOTT V. LOUISVILLE 
&N.R. Co., Ky., 40S. W. Rep. 696. 

75. MECHANIC’S LIEN.—The respondent held title by 
an unrecorded deed to real estate that complainant 
had improved under a contract with respondent’s 
grantor. She from time to time, as if by the authority 
of her grantor, gave instructions about the work, and 
the complainant had no knowledge of ber title till 
after the work was done: Held, that he was entitled 
to a lien on the land fora balance due for labor and 
material.—PHILLIPS V. BROWNE, R. I., 37 Atl. Rep. 490. 

76. MECHANIC’s LIEN — Architects.—An architect is 
not entitled to a lien for drawing plans and specifica- 
tions fora building, under Pub. St. ch. 191, § 1, giving 
alien to any person to whom a debt is due for “labor 
performed or furnished and actually used in the erec- 
tion ofa building.’’—MITCHELL V. PACKARD, Mass., 47 
N. E. Rep. 113. 

77. MECHANIC’S LIEN — Filing Certificate.—A me- 
chanic’s lien attaches when materials are furnished or 
labor performed, irrespective of when payment is to 
be made; and hence the validity ofa lienis not af- 
fected by the fact that the certificate of lien was filed 
before any sum was due under the contract.—HEALY 
Vv. FALLON, Conn., 37 Atl. Rep. 495. 








78. MECHANICS’ LIENS—Limitations.—In an action to 
foreclose a mechanic’s lien, the commencement of the 
action against the owner of the property does not pre- 
serve the lien as against other lienholders or incum. 
brancers beyond the statutory period for bringing 
such an action.—FALCONER V. COCHRAN, Minn., 71N, 
W. Bep. 386. 

79. MECHANIC’s LIEN—Mortgage—Landlord and Ten- 
ant.—Construction of a mill by a tenant having been 
commenced, and contract for machinery to be placed 
therein having been made, before a loan was made by 
the landlord to enable the tenant to erect the building 
and pay forthe machinery, lien on the leasehold for 
the machinery is prior to the mortgage for the loan.— 
J.B. ALLFREE MANUFG. CO. Vv. HENRY, Wis., 71 N. W. 
Rep. 370. 


80. MORTGAGE — Cancellation.—A mortgage of a 
homestead and other property will not be set aside, as 
to the homestead, on testimony by the wife that, 
though she executed and acknowledged the mortgage, 
she supposed it only covered the other property, and 
not the homestead, having been so informed by the 
husband, where there was nothing to question the 
good faith of the mortgagee, and the notary public 
who took the acknowledgment stated that he either 
read the mortgage to her, or asked her ifshe knew 
what it contained, and she answered that she did.— 
GERMAN BANK V. MOUTH, Wis., 71 N. W. Rep. 361. 


81. MORTGAGE — Estoppel.—A mortgagor is not es- 
topped to redeem by the fact that, being ignorant of 
his right, he agreed to give possession before the ex- 
piration of the period of redemption, whereby a per- 
son was induced to buy from the purchaser at the fore. 
closure sale, and to make improvements; there being 
no agreement not to redeem.—WoOoD v. HOLLAND, 
Ark., 40S. W. Rep. 704. 


82. MORTGAGES — Fraudulent Sale under Power.— 
Where the mortgagee was guilty of negligence or mis- 
conduct in making asale under a power in the mort- 
gage, so as torender the sale invalid, and the mort- 
gagors obtained a decree setting aside the sale, with 
the right to redeem, but failed to exercise such right, 
having elected their remedy and obtained full satisfac- 
tion, they could not maintain an action for damages 
based on alleged conspiracy to defraud them of the 
land, and fraudulently to foreclose the mortgage.— 
DENNETT V. CODMAN, Mass., 47 N. E. Rep. 181. 


83. MORTGAGES — Redemption — Rate of Interest.—A 
statute decreasing the rate of interest to be paid to re- 
deem land sold on execution is inoperative on a sale 
made prior tothe passage ofthe act.—THRESHERV. 
ATCHISON, Cal., 48 Pac. Rep. 1020. 

84. MORTGAGE — Setting Aside Decree.—A first mort- 
gagee was made defendant in an action to foreclosea 
second mortguge, and employed an attorney, who filed 
an answer in such case and agreed to appear and de- 
fend. Five days before suit was tried the attorney ab- 
sconded without the knowledge of his client, and the 
case wastried without any evidence being offered, and 
judgment rendered foreclosing the mortgage and mak- 
ing the first mortgage subject thereto: Held unavoid- 
able casualty and misfortune, within Code, § 3154, en- 
titling the mortgagee to have the decree set aside.— 
ENNIS V. FOURTH ST. BLDG. ASSN. OF CLINTON, low’, 
71 N. W. Rep. 426. 

85. MORTGAGE — Vendor’s Lien Note — Failure to Re 
cord.—Where the holder of a vendor’s lien note, which 
the vendor had transferred for value, neglected 
record the transfer, and a person without actual 20 
tice was induced by the vendor to loan him money and 
take a mortgage on a part of the land which had been 
reconveyed to him, the vendor having obtained from 
the purchaser a duplicate of the lien note, which he 
fraudulently produced for the mortgagee, the mort 
gagee had the superior equity, since the holder of the 
original lien note was alone chargeable with negli 
gence.—SOUTHERN BUILDING & LOAN ASSN. ¥: 
BRACKETT, Tex., 40 8. W. Rep. 720. 
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9. MUNICIPAL CORPORATIONS — Control of Streets— 
Nuisance.—Water pipes laid under the street are not 
such an obstruction of the public easement therein as 
authorizes the municipality, under its general control 
ofthe streets, to compel their removal by mandatory 
injanction.—MAYOR, ETC. OF BOROUGH OF BRIGANTINE 
y. HOLLAND TRUST CO., N. J., 37 Atl. Rep. 438. 


7, MUNICIPAL CORPORATION — Estoppel.—A city 
which voluntarily made a purchase of property with 
which to complete drainage improvements, under au- 
thority conferred by an act of the legislature, and is- 
sued in payment therefor warrants onthe drainage 
fund, a part of which it had collected and the re- 
mainder of which it contracted to collect, but after- 
wards abandoned the work and thus rendered the 
drainage assessments invalid and uncollectible, and 
otherwise obstructed their collection, is estopped to 
set up, in defense to an action against it onthe war- 
rants, that it had, previous to their issuance, dis- 
charged claim against the drainage fund in excess of 
the amount collected.—WARNER V. CITY OF NEW OR- 
Leans, U. S.S. C., 178. C. Rep. 892. 


8. MUNICIPAL CORPORATIONS—Exemplary Damages. 
—Exemplary damages cannot be awarded against a 
municipal corporation, except under express statutory 
authority. —BENNETT V. CITY OF MARION, Iowa, 71 N. 
W. Rep. 360. 


89. MUNICIPAL CORPORATION—Ordinances—Penalties. 
—Under a statute which authorizes the governing 
bodies of municipalities te enforce their ordinances 
“by reasonable penalties which may be imposed for 
revenue,” the governing body must itself fix the pre- 
cise penalty to be imposed, and cannot leave it to the 
discretion of the trial court.—STATE V. MAYOR, ETC., OF 
ATLANTIC CITY, N. J., 37 Atl. Rep. 444. 

90. MUNICIPAL CORPORATIONS—Removal of Chief of 
Police.—W here a section of a city charter provides that 
the warden and burgesses shall have power to appoint 
policemen, one of whom shall be designated chief of 
police, and for the removal of policemen on a vote of 
five of the burgesses, a removal of the chief of police 
by a vote of less than five of the burgesses is invalid. 
—S8TATE V. KENNEDY, Conn., 37 Atl. Rep. 503. 

91. MUNICIPAL CORPORATION—Streets—Dedication.— 
Acity has no rights in streets and alleys shown ona 
recorded plat till acceptance thereof.—JORDAN V. CITY 
OF OLENOA, Ill., 47 N. E. Rep. 191. 

92. MUNICIPAL CORPORATIONS — Streets—Grading.—A 
resolution of a city council ‘‘that a permanent grade 
be, and the same is, hereby established” on a certain 
street, “except where already established, and the 
committee on streets and alleys is hereby authorized 
toemploy a competent engineer at once to establish 
said permanent grade as above described,” is not an 
establishment of the grade, but is merely a provision 
for establishing it in the future.—BLANDEN V. CITY OF 
Fr. DopGE, Iowa, 71 N. W. Rep. 411. 

%3. PARTNERSHIP—W hat Constitutes. —Where, under 
al agreement, one party isto furnish capital and the 
second business management for the purpose of man- 
ufacturing a corn planter, the patent to which is 
Owned by the second party, with a division of profits 
and losses, it constitutes a partnership, though the 
contract gives the right to terminate the relation if the 
corn planter does not prove practicable or profitable. 
~ILLINOIS MALLEABLE IRON CoO. v. REED, Iowa, 71 N. 
W. Rep. 423, 

34. PUBLIC LanDs—Power of Government to Protect. 
—The general government has power, in legislating for 
the protection of its own property situated within the 
Several States, analogous to the police powers ofa 
State, and may declare what are nuisances, as affect- 
ing such property, and provide for their abatement.— 
ne Vv. UNITED STATES, U. 8.8. C., 178. C. Rep. 


%. QUIETING TITLE—Pleadings.—A bill filled under 
Act Dec. 10, 1892 (To compel the determination of 
Claims to real estate”), which contains the required 








averments that complainant is in peaceable posses- 
sion of the land under claim of ownership, and that 
defendants assert a hostile interest, is not demurrable, 
though it shows that the tax titles under which com- 
plainant claims are invalid; but defendants must an- 
swer, in order that (as provided by said act) it may be 
adjudged whether they have any interest in the prem- 
ises, and that a decree may be rendered which shall 
finally settle the rights of the parties.— ADLER V. SUL- 
LIVAN, Ala., 22 South. Rep. 87. 

96. RAILROAD COMPANY—Excessive Charges—Statu- 
tory Liability.—A railroad company making an unrea- 
sonable freight charge is not relieved from liability to 
the shipper in treble damages therefor under Acts 22d 
Gen. Assem. ch. 28, §§2, 9, by the fact that the rate 
charged was that fixed by the railroad commissioners 
under section 17, providing that the commissioners 
shall make a schedule of reasonable maximum rates, 
which shall be “prima facie evidence that the rates 
therein fixed are reasonable.’’—BaRRIS Vv. CHICAGO, B. 
& Q. R. Co., lowa, 71 N. W. Rep. 339. 

97. RAILROAD COMPANY—Fires.—Where property de- 
stroyed by fire is so closely connected with the real 
estate that it has no value independent thereof, the 
measure of damages is the difference in value between 
the real estate before and after the fire.—ROWE V. 
CHICAGO & N. W. Ry. Co., Iowa, 71 N. W. Rep. 409. 

98. RAILROAD COMPANY—Interstate Commerce Act— 
Reasonable Rate.—A joint tariff rate established by 
two connecting railroads on through shipments does 
not constitute a standard by which the reasonableness 
of local rates on either road are to be determined, nor 
does the fact that the part of such joint rate received 
by one of the roads is less than its local rate charged 
for a shorter distance render it subject to the peualty 
for violation of the long and short haul clause of sec- 
tion 4 of the interstate commerce act.—PARSONS V. 
Ou1caco & N. W. Ry. Co., U. 8. 8. C.,178. C. Rep. 887. 

99. RAILROAD COMPANY—Trespassers on Trains.—A 
brakemun, required by the rules of a railroad company 
to familiarize himself with the rules of the company, 
which provided for the ejectment of trespassers, and 
that brakemen should act under the orders of the con- 
ductor, wrongfully forced a trespasser from the train 
while in motion without an order from the conductor: 
Held, that he acted without authority, and that the 
company was not liable for the injuries inflicted upon 
the trespasser.—RANDALL v. CHICAGO & G. T. Ry. Co., 
Mich., 71 N. W. Rep. 450. 

100. RECEIVERS — Dividends — Delay of UOreditor.— 
Delay of a creditor, resulting from proceedings taken 
at the receiver’s request, to reduce his claim to judg- 
ment, is not negligence, and will not prevent the cred- 
itor from receiving dividends in proportion to those 
already paid to others, before further dividends are 
declared.—LONDON & 5S. F. BANK V. WILLIAMETTE STEAM 
MILL, LUMBERING & MANUFACTURING CO.,U.S8.0.C., 
8. D. (Cal.), 80 Fed. Rep. 226. 

101. RECEIVER—Intervention.—Interventions by per- 
sons interested in the funds of a receivership will not 
be permitted if their rights may be conserved without 
it, since such interventions multiply the number of 
litigants, and, if begun in the case of one creditor, can- 
not be consistently denied as to others, thereby result- 
ing in unnecessary expense and confusion of proceed- 
ings.—Sanps Vv. E. 8. GREELEY & Co., U. 8. C. O.,8. D. 
(N. Y.), 80 Fed. Rep. 195. 

102. RES JUDICATA.—An ejectment case was remanded 
by the supreme court to determine defendant’s right 

to a homestead in the premises; such question, though 
in issue, not having been passed on. At the second 
trial plaintiff requested a continuance, to introduce 
further testimony on the issue, and the court offered to 
receive the same if, on hearing, jits propriety should 
be shown; but no further testimony was offered, and a 
decree adjudging a homestead in defendant, and di- 
recting the sheriff, on application, to set apart the 
same, was affirmed: Held, that the claim of homestead 
was res judicata, and could not again be questioned on 
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exceptions to the return of the commissioners.—C. 
AULTMAN & Co. v. UTSEY, 8. Car., 27S. E. Rep. 405. 

108. SALE—Conditional Warranty.—A written contract 
of sale provided that the use of the machinery by the 
purchaser after 10 days’ trial, without giving the sel- 
ler notice of defects, should be conclusive evidence of 
the fulfillment of the warranty. The seller put up the 
machinery, and made a fair test thereof, where- 
upon the purchaser executed his notes for the price, 
and used the machinery for several months without 
complaint: Heid, that the purchaser was estopped to 
plead failure of consideration in a suit on the notes.— 
THOMAS MANUFG. CO. V. GRIFFIN, Tex., 40S. W. Rep. 
755. 

104. SALES—Rescission for Fraud.—That the seller of 
goods made one of several joint buyers a gift to en- 
able him to pay for his interest gives the other buyers 
no ground of complaint, unless there was actual fraud. 
—SNYDER V. HEGAN, Ky., 408. W. Rep. 693. 

105. SALE OF STANDING TIMBER—Retaining Title.—A 
written instrument for the sale of standing timber, to 
be severed and carried away from theland and manu- 
factured into lumber by the vendee in which it was pro- 
vided that the title to the timber and its manufactured 
products should remain in the vendor until the entire 
purchase price was paid, and for a release from time 
to time of the vendor’s claim upon blocks of not less 
than 1,000,000 feet of the lumber, upon the payment of 
an agreed price per 1,000 feet, held to be either a condi- 
tional sale contract or a chattel mortgage to take ef- 
fect as the timber was severed from the land, and that 
in either case it should have been filed in the proper 
office.—CLARK V. B. B. RICHARDS LUMBER CO., Minn., 
71 N. W. Rep. 389. 

106. SLANDER—Im port of Words—Colloquium.— Words 
charging a person with writing and posting a notice 
that: “We have been informed that your wife is sick 
and needs attention, and that you are willfully ne- 
glectful of her. We wishto inform you now, and for 
the last time, that you must do something for or have 
something done at once, or we will do something for 
you in a way that won’t bevery pleasant. White Caps,” 
are not slanderous per se, since the writing anJ posting 
of such notice is not a crime.—DIVENS V. MEREDITH, 
Ind., 47 N. E. Rep. 143. 

107. TAXATION—Constitutional Law.—St. 1895, p. 267, § 
1, requiring on filing the appraisement of the estate of 
any decedent, infant, or incompetent with the clerk 
of the superior court, a deposit of $1 for each $1,000 of 
the appraised valuation in excess of $3,000, imposes a 
property tax, and hence, since it provides an extra- 
ordinary tax on certain property, is in conflict with 
Const. art. 13, § 1, providing that all property shall be 
taxed in proportion to its value.—FaTZo V. PFISTER, 
Cal., 48 Pac. Rep. 1012. 

108. TAXATION—Estoppel.—A national bank which 
returns its capital fortaxation is not thereby estopped 
from setting up that the same was not subject to taxa- 
tion, and refusing to pay the tax.—BROWN v. FRENCH, 
U.S. C.C., D. (Mont.), 80 Fed. Rep. 166. 

109. TAXATION — Express Companies.—The property 
of an express company used in the State may be as- 
sessed at its value for the use to which it is put con- 
sidering the company’s entire business as a unit profit- 
producing plant and hencé an assessment of the 
property of such company is not excessive merely be- 
cause it exceeds the value of the appliances used by 
the company considered merely as appliances.—W ELLS 
FaRGO & CO.’s EXPRESS Vv. CRAWFORD Co., Ark., 408. 
W. Rep. 710. 

110. TaxaTION—License Tax on Attorney.—Ky. St. § 
3011, authorizing the general council of cities of the 
first class to impose a license tax of $10 upon attorneys 
at law, is not unconstitutional, as depriving the at- 
torney of a vested right.—ELLIOTT v. CITY OF LOUIS- 
VILLE, Ky., 408. W. Rep. 690. ‘ 

111. TELEGRAPH COMPANIES — Negligence in Trans- 
mitting Message.—The sendee of a telegram cannot re- 

cover damages for the negligence of the telegraph 





company in transmitting it, unless he alleges and 
proves that he was, either directly or per alium, a party 
to the contract.—WESTERN UNION TEL. Co. Vv. ADair, 
Ala., 22 South. Rep. 73. 


112. TREsPAss—Joinder of Parties. — In an action by 
the lessor and the lessee of acoal mine against an- 
other coal company, for trespass on the property and 
for an accounting for coal alleged to have been illeg.- 
ally converted, the lessor and the le-see were properly 
joined as plaintiffs. — UNITED CUAL Co. Vv. CANON City 
CoaL Co., Colo., 48 Pac. Rep. 1045, 


118. VENDOR AND PURCHASER—Rescission.—A vendee 
cannot, while in possession under a bond for a war- 
ranty deed, avoid payment for defects of title, where 
there was no fraud in the sale, and the vendors are 
solvent and able to respond tu their covenants.—CoLg- 
MAN V. FIRST NAT. BANK OF DE CATOR, Ala., 22 South. 
Rep. 84. 


114. WAREHOUSEMAN—Liability to Pledgee of Receipt. 
—A warehouseman, who had received cotton on de. 
posit from a factor, issued his warehouse receipt for 
the same, deliverable to the depositor or his order, 
only on surrender of the certificate. The factor, who 
had deposited the cotton in his own name in the ware- 
house, pledged the warehouse receipt to one of his 
own creditors. Certain parties claimed a portion of 
the property in the hands of the depositary, alleging 
that the factor was without authority to pledge the 
cotton. The warehouseman Called on the person who 
had made the deposit and the holders of the ware- 
house receipt, that they might oppose the restitution, 
and judgment was rendered contradictorily between 
those parties, ordering the depositary to surrender 
the cotton to the claimants: Held, that the delivery 
by the warehouseman to the claimants under the judg- 
ment protected him against any liability to the pledgee 
of the warehouse receipt. — STATE NAT. BANK V. Bry- 
ANT, La., 22 South. Rep. 89. 

115. WATER RIGHTS—Title — Appropriation.—Plaint- 
iff’s actual and peaceable enjoyment and possession 
of waters is sufficient title as against one who diverts 
them during such possession, and shows no better 
title.—CARDOZA V. CALKINS, Cal., 48 Pac. Rep. 1010. 

116. WILLS — Acknowledgment of Signature. — One 
essential to the admission of a paper writing purport- 
ing to be a will to probate is that it shall bave been 
acknowledged by the maker as his will, and his signa- 
ture also acknowledged, in the presence of the two 
subscribing witnesses.—KEYL V. FEUCHTER, Ohio, 47 N. 
E. Rep. 140. 

117. WILL—Married Women — Revocation.—A will of 
a woman is not revoked by her marriage, under Rev. 
St. §§ 2277, 2281, which confer on married women the 
absolute power of disposing of their property by will. 
—IN RE LyOn’s WILL, Wis., 71 N. W. Rep. 362. 

118. WILL—Powers—Joint Execution. — Where a will 
authorizes such of the executors ‘‘as shall qualify and 
survive” to sell testator’s lands, all who qualify and 
survive must join in a contract of sale, and one of 
them cannot delegate to another the power to act for 
him, at least unless all have jointly agreed on the 
terms of sale, so that no discretion remains to be ex- 
ercised, and even then the contract must purport to 
be that of all. — TARLTON V. GILSEY, N. J., 37 Atl. Rep. 
467. 

119. WILLS — Powers of Trustee. — An executor held 
the property in trust under the will for certain per 
sons, and was given the custody and full control and 
management thereof, and ample authority, without 
order of court, to lease and sell and convey or other 
wise control the same in hisown name as executor, 
having as full right and authority to manage it and its 
proceeds as though he were unmarried, and had ac 
quired absolute title by purchase: Held, that no prop- 
erty rights were thereby conferred on the executor, 
and that he could sell only in good faith in the execu 
tion of the trust.—SNEER v. STUTZ, Iowa, 71 N. W. Rep. 
415. 
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